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Isaac Newton Phillips 


SA'\° NEWTON PHILLIPS, for 


six. cen years Reporter of Decisions 


of the Illinois Supreme Court, died at 
his ho ie in Bloomington, IIl., on Thurs- 
day, ‘tober 3. Two years ago he had 
been orced to resign his position by 
contin ious and increasing ill-health. 
Just one week before his death he 
had }cen brought home from a sani- 
tarium: in Wisconsin, where he had been 
for O\Ver a year. 


Mr. Phillips was born on a farm in 
Tazewell county, October 24, 1845. 
When ut eighteen years of age he enter- 
ed the Union army as a private soldier 
in Company A, 47th Illinois infantry. 
After leaving the army he attended 
school in Peoria and later entered the 
Illinois Wesleyan University at Bloom- 
Illinois, where he remained three 
years. He taught school a year after 
leaving college and later studied law in 
the office of Robert G. Ingersoll, at 
Peoria. He received his degree of 
Bachelor of Law from the old Chicago 
in 1871. He then began 
the practice of law at Bloomington, 
Illinois, and was for twenty years a law 
partner of Joseph W. Fifer. 

Before his appointment as Reporter 
of Decisions Mr. Phillips was for four 
years chairman of the Illinois Railroad 
and Warehouse Commission under Gov- 
ernor lifer’s administration, and his work 
in that attracted and 


ington, 


University 


position wide 


favorable notice. He was also a close 
friend and adviser of Governor Tanner. 

Mr. Phillips was a man of strong and 
attractive personality, and his keen 
sense of humor and inexhaustible supply 
of interesting and amusing anecdotes 
made him always a welcome guest at 
any gathering. He read widely, his 
preference being for the classics and 
works of history and biography, but ap- 
preciating good things in a lighter vein. — 
Worry over his health during the last 
eight or ten years cast a gloom which 
he could not entirely shake off. Had he 
possessed health and energy commensur- 
ate with his ability, he would beyond 
question have achiéved even greater 
honors than he did. 

Mr. Phillips was a big man in every 
sense of the word. Body, brain and 
heart were on the same generous lines. 
Impressive in his manner, exact in his 
expression and vivid in his description, 
he was, in truth, an orator of the old 
school. In his practice at the bar his 
sound legal learning, his forceful logic, 
and his shrewd knowledge of men and 
affairs, his sarcasm, wit, and alertness 
in cross-examination made him an ideal 
advocate. In his youth he was no 
stranger to hardship and this made 
him to the poor and needy a loyal and 
priceless friend. He was a close student 
of men, and his writings on Lincoln, 
Washington, Marshall and others showed 
exceptional discernment and ability. 





Ohio’s New Constitution 


HIO has long been classed as a 

conservative state. Its new consti- 
tution now places it in the category of 
progressive, not to say radical states. 
Liberal as it is, however, the new funda- 
mental law is nevertheless differentiated 
from those of western states which have 
taken up “‘advanced”’ positions on the 
recall of judges, woman suffrage, and 
various other questions. The most radi- 
cal features of the new constitution 
may be said to be those respecting the 
initiative and referendum. The provi- 
sion that the Supreme Court may not 
declare a law when 
more than one judge dissents is hardly 
to be called radical. Many provisions 
are novel, such as those relating to three- 
fourths verdicts in civil cases, to the 
removal of public officials, including 
judges, to excess condemnation, and to 
progressive taxes on incomes and _ in- 
heritances, but are not therefore to be 
classed as revolutionary or inconsistent 
with sound principles of government. 
Others are novel and also in some degree 
experimental and hazardous, as the pro- 
visions regarding minimum wage for 
instance, and the entrance of munici- 
palities into the field of publicly owned 
business undertakings. On the whole, 
however, while Ohio’s new constitution 


unconstitutional 


is certainly ‘‘up-to-date,’”’ and shows 
the influence of the latest political and 
social fads, it does not yield blindly to 
the newer tendencies, and minus the 
direct legislation features it might be 
in a way to be regarded a fairly con- 
servative and moderate scheme of gov- 
ernment. 

The people voted on September 3 on 
forty-two proposed amendments to the 
constitution of 1851, and all but eight 





of them were adopted. These pr posals 
practically amount to a new const ution, 
and the resulting instrument © ill be 
likely to serve as an example infl encing 
various other states in future. ‘t can 
of course hardly be considered a_erfect 
model, in view of the piecemeal _ :ethod 
by which it was formulated. Really 
the work of the convention, rath. r than 
of the voters, it bears evidence >f the 
conscientious effort of a body «1: dele- 
gates not selected on a basis ot distin- 
guished ability, but nevertheles- show- 
ing a respectable general aveiage of 


capacity, to evolve, in a short session 
of 82 days, a consistent and sensible 
frame of principles from the mass of 
340 proposed amendments and 162 reso- 
lutions, 502 questions in all, submitted 
for their consideration. This convention 
defeated the more radical proposals of 
judicial recall, and recall of decisions, and 
voted for woman suffrage merely in order 
to give the people a chance to decide for 
or against it. The initiative and refer- 
endum provisions were drawn with un- 
usual care, as may be perceived from 
the fact that the possibility of two con- 
flicting laws being approved on a refer- 
endum in different parts of the state, 
with absurd consequences, was _fore- 
seen, and provided for by making certain 
requirements regarding signatures on 
initiative petitions, and by prescribing 
that the bill or constitutional amend- 
ment receiving the highest number of 
votes on the referendum should be the 
law. Thus was wrought a constitution 
which seems well knit together cxcept 
as regards the home rule provisions for 
municipalities — just what the state 
retains in the new distribution of ;owers 
has already caused some perplex: y. 
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* The smallness of the vote throws 
upon the convention the credit or dis- 
credit of the new constitutional amend- 
ments. The total vote cast did not 
exceed 550,000, and was less than half 
the vete cast at the last Presidential 
election (1,121,588). On the woman suff- 


rage a’| initiative and referendum pro- 
posals ‘he voting was heavy, on many 
other . uestions it was so light as to 
indicat’ that they were not understood 
by the. voting. On the liquor license 
amend ent, for example, 132,110 fewer 
votes > ‘re cast than on woman suffrage, 
and 1! s amendment was ratified by 
barely 5 per cent of the voters of the 
state. [he rejection of certain pro- 
posals  d not show a high level of intel- 
ligence is for example that which would 
have s uck the word “‘white’’ from the 


constit: ‘ion, removing the denial of 


negro uffrage already void since the 
adoptic: of the Fifteenth Amendment 
of the :-deral Constitution. 


Indications are that the validity of 
some or all of the amendments adopted 
will be challenged in the courts on two 
grounds: (1) that the constitution re- 
quired a proposal to be accepted not 
by a majority of those voting thereon, 
but by a majority of the whole number of 
votes cast at the election; (2) that the 
legislature could not constitutionally 
delegate to the constitutional conven- 
tion, by the Green law, the authority 
to call the special election. 

A large number of matters properly 
statutory are included in the amend- 
ments adopted, for the reason, it is 
said, that they had been so dealt with 
by the legislature that this was the 
surest method of getting them enacted 
into law. For convenience in summing 
up the proposals, we way class as statu- 
tory not only those within the power 
constitutionally delegated to the Ohio 
legislature, but also those which would 
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be within the scope of a normal range 
of legislative authority. 

First of all, the following eight pro- 
posals of the constitutional convention 
which were rejected may be eliminated: 


No. 2— Abolition of Capital Punishment. 

No. 22 — Anti-Injunction. This section pro- 
hibited issuance of injunctions in labor disputes 
except for protection of physical property, and 
granted right of jury trial in contempt cases. 

No. 23 — Woman Suffrage. 

No. 24 — Enfranchisement of Negroes. This 
proposal eliminated the word ‘‘white’’ from 
the clause giving ‘‘white male persons’’ the 
right of suffrage, the word having no legal 
validity under the Fifteenth Amendment of 
the federal Constitution. 


’ 


No. 25 — Use of Voting Machines Authorized. 

No. 29 — Inter-County Roads. State loans 
not to exceed limit of $50,000,000 for construc- 
tion proposed. 

No. 36 — Admission of Women to Offices for 
care of women and children. 

No. 38 — Billboard Advertising. Removing 
present constitutional obstacles to legislative 
regulation. 


This leaves thirty-two out of forty- 
four proposals which were accepted. 
They may grouped by subjects. 


Legislative (Political) Provisions 


The most important changes in the 
fundamental laws are effected by the 
following provisions, which provide for 
a more flexible constitution and express 
distrust of the legislature: — 


No. 6 — Initiative and Referendum. Direct 
initiative of constitutional amendments pro- 
vided for, which must be submitted to the 
people at the next regular or general election on 
petition of ten per cent of the voters. If ap- 
proved by the majority of the electors voting 
thereon they become law. 

Direct initiative of statute legislation pro- 
vided for, on petition of three per cent of the 


voters. ‘‘The limitations expressed in the Con- 


stitution on the power of the General Assembly 
to enact laws shall be deemed limitations on the 
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power of the people to enact laws.’’ Thus the 
people cannot initiate constitutional amendments 
in the guise of ordinary statutes. The initiative 
of bills must be exercised not less than ten days 
before the commencement of any legislative 
session. If the bill is passed by the legislature 
it is subject to the referendum, like other laws. 
It it is rejected or amended, or no action is taken, 
the submission of the bill in original or amended 
form at the polls may be demanded by the filing 
of a supplemetary petition signed by an addi- 
Such a bill 
adopted by majority vote in the election be- 


tional three percent of the voters. 


comes law, even though in conflict with a bill 
which has passed the legislature. Any conflict- 
ing form of the bill adopted by the legislature 
shall go into effect only when the bill voted for 
on the referendum shall have been rejected. 
Optional referendum on laws passed by the 
petition of six 
into effect 


legislature provided for on 
percent of the voters. Laws go 
only after ninety days following their filing in 
the office of the Secretary of State, to afford 
opportunity for this referendum. This provi- 
sion does not apply to laws making tax levies, 
appropriating money, and to emergency laws 
necessary for immediate preservation of public 
peace, health and safety. 

The Governor may not veto any bill origi- 
nating by popular initiative and approved by 
referendum. 

Use of the initiative and referendum to effect 
classification of property and single or unearned 
increment land taxes is prohibited. 

Provision is made for preparing, publishing, 
and mailing to each elector a true copy of every 
proposition submitted on a referendum, together 
with an explanation and argument both for and 
against it, each not exceeding 300 words in 
length. The persons who prepare such explana- 
tion or argument for the proposition submitted 
may be nained in the petition proposing it; 
those who prepare the argument against the 
proposition are to be named by the General 
Assembly if in session, otherwise by the Governor. 

(The vote on the foregoing proposal was: yeas, 
311,188; nays, 220,184.) 

No. 39— Constitutional Amendments.  Pro- 
vides that 
the constitution must be non-partisan and pro- 
vides that hereafter amendments to the con- 
stitution are to be placed on the ballot at elec- 


future conventions called to revise 


without 
carried by a majority of those voting on pro- 
posals instead of by a majority voting at the 


tions party designation, and to be 
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election. Leaves unchanged the prv-cnt con 


stitutional requirement that a three-!.:ths vote 
of all those elected to each branch of t) » General 
Assembly shall be necessary to submi a consti- 
Is a radical m_ lification 


he Con- 


tutional amendment. 
of the present method of amending 
stitution and is a means of amendmc { supple- 
mentary to the initiative and refere: |um. 


No. 8—Governor’s Veto. Provi cs for a 
three-fifths instead of a two-thirds vo v of each 
house of the legislature to pass a bi! over the 
Governor’s veto. Gives the Gover: or power 
to veto any bill, or any item of an ; ppropria- 


tion measure, but not separate section. of a bill, 


No. 26— Primary Elections. — P:csidential 
preference primaries and advisory popular 
nomination of United States Senators provided 
for. Party conventions abolished. All nomi- 
nations for district, county, and stiie offices 
shall be made by direct primaries or by peti- 


tions. Provides direct municipal primaries in 
all save municipalities with less than 2,000 
inhabitants. provides 
that townships and municipalities of less than 
2,000 may have primaries on the petition of 50 
percent of the electors. 


Exempts townships, but 


The amendment of the constitution 
by popular action is thus made com- 
paratively easy. The percentage of 
voters (ten percent) required to sign 
a petition, in order to get a proposed 
amendment submitted at the polls, 
while not small, is nevertheless small 
enough to compel the submission of 
measures receiving the support of labor 
The 


voting on special proposals of constitu- 


or other special class interests. 


tional change on a non-partisan ballot, 
a majority on each proposal being suf- 
ficient for its adoption, makes it possible 
for the constitution to be amended by 
minorities of those legally entitled to 
vote. 
insure the deliberate expression of the 
popular will. 

With regard to statutory legislation, 
the direct initiative is not made so easy 
that there is danger of its bing 90 


The changes cannot be said to 


employed as to burden the legislature 
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with too many popular proposals. But 
when a measure has been initiated by 
the direct method, the iegislature can 
enact a competing measure only at ran- 
dom, on the chance that it will not be 
sustained on the referendum, and for this 
reason is likely often to hesitate to pro- 
pose 4 competing measure when the 
latter is clearly desirable. The provi- 
sion |r a referendum on all laws is also 
likely) to cause the legislature to put 
asid« its objections too readily from 
moti: es of political expediency, and can- 
not |. said to make for a fuller sense of 
legis! tive responsibility. 

Ti weakening of the executive check 
on | sislation is obviously due to the 
feeli:.; that the checks now provided by 
the initiative and referendum make a 
more |imited power of veto sufficient. 

The principle of direct popular nom- 
inatious expresses the growing distrust 
of the party convention system, and the 
desir. to secure alegislature more respon- 
sive to the popular will. 

Professor Frank J. Goodnow has 
written of these political features of the 
new constitution :! 

When we consider the great ease in consti- 
tutional amendment, the great increase in the 
powers of the legislature, the decrease both in 
the powers of the courts and in the independence 
of the judges, and finally the powers to be 
granted to a comparatively small percentage 
of the electors of the state on the one hand to 
force action by the legislature and on the other 
hand to prevent action by that body by sub- 
jecting their action or their failure to act to the 
direct approval of the people, it must be con- 
ceded that the Ohio Constitutional Convention 
has traveled a long distance on the road to an 
If the 
proposals which have been made are adopted, 
the government which the people of Ohio will 
enjoy will certainly be a government of the 
people and by the people. Whether it will be 
a government for the people is still to be deter- 
mined. 


almost purely democratic government. 


‘New York Times, Aug. 18, 1912. 
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STATUTORY MATTERS 
No. 18 — Special Legislative Sessions. Would 
restrict the General Assembly in special session 
to the consideration of only such matters as 
stated in the Governor's call for the extra ses- 
sion. 


Provisions Affecting Courts and Litigation 


The judiciary provisions of the amend- 
ments primarily deal with the organiza- 
tion of the court system of the state 
and with the jurisdiction of the various 
courts. They thus treat largely of mat- 
ters properly statutory. The new sys- 
tem relieves the Supreme Court by 
transferring a substantial portion of its 
appellate jurisdiction to the Court of 
Appeals. The changes make for greater 
expedition of procedure, and for the 
prompter determination of questions of 
public interest by the Supreme Court. 

Simplification of procedure is aimed 
at by increasing the original jurisdiction 
of the Supreme Court, by giving an 
enlarged final jurisdiction to the Court 
of Appeals, and by limiting the power of 
the Court of Appeals to reverse judg- 
ments. 

In two respects, however, the changes 
made are of far-reaching importance as 
affecting the fundamental law, namely, 
those regarding opinions by a divided 
court and the failure of the accused to 
testify in criminal cases. These changes 
are found in the following amendments: 


No. 19 — Re-organization of Court System. 
“One trial, one review’’ — the maxim of Presi- 
dent Taft —Jis the principal feature of this 
change, which leaves the Supreme Court un- 
changed in number of judges. Gives it original 
jurisdiction in all cases in which it now has 
original jurisdiction, but gives in addition the 
writs of prohibition and certiorari. Prohibi- 
tion allows it to order inferior courts to cease 
objectionable practices and later to take to itself 
Allows 
laws to be passed providing direct review in 
Supreme Court of all orders of administrative 


cases of great public interest to decide. 
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Supreme Court cannot hold a 
unless all but one of 


state offices. 
statute unconstitutional 
the judges concur, although a similar judg- 
ment of the Court of Appeals may be affirmed 
by a majority decision. 

Gives name of Court of Appeals to circuit 
courts, and gives the Court of Appeals final 
jurisdiction in all cases save felonies and cases 
involving constitutional questions. Requires 
judgments of the Common Pleas courts to be 
overruled only with the concurrence of all the 
judges of the Court of Appeals on the weight 
of the evidence, though by a majority of the 
judges on other questions. Provides that equity 
appeal cases are not to be tried de novo, or 
as in the first instance, by courts of appeal. 

No. 3 — Depositions in Criminal Cases. Pro- 
vides that the state shall have the right to take 
depositions of absent witnesses to be used in the 
trial. Failure of the accused to testify may be 
the subject of comment by counsel and may be 
weighed by judge and jury. 


The 
shall be set 
unless all but one of the seven judges of 
the Supreme Court concur in the decis- 
ion illustrates the tendency to restrict 
the undoubted evil of excessive judicial 
tampering with legislation. The limita- 
tion seems rather too drastic, however, 
when we consider that the rights ot 
minorities should be safe in the hands of 
a decisive majority of the judges, and 
that a decision in which four of the 
ablest of six judges, or five of seven, con- 
cur has almost the same moral weight 
as a unanimous judgment. 

The proposal that failure of the ac- 
cused to testify be made _ the 
subject of comment by counsel and by 
the court seems hardly revolutionary or 


requirement that no_ statute 
aside as unconstitutional 


may 


dangerous. 


STATUTORY MATTERS 

No. 1— Three-fourths Verdicts — Trial by 
Jury. The legislature given power to enact laws 
whereby juries in civil cases may return verdicts 
on not less than three-fourths vote; makes no 
change in criminal trials. The legislature may 
fix the number of persons necessary to consti- 
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tute a grand jury, as well as the number thereof 
necessary to concur in an indictment. 

No. 4— Suits against State. Provid:s that 
suits may be brought against the stat« 


No. 5 — Damage for Wrongful Death. Takes 
off present limit of $12,000 damages for wrong- 
ful death, and places no limit. 

No. 15— Expert Testimony. Legislat: -¢ may 
enact laws regulating use of expert w nesses 
and expert testimony in criminal trials. 

No. 20— Common Pleas Courts. | ovides 
for a common pleas court in each coun y, and 
gives the people the right to combine t! - com- 
mon pleas judgeship with the probate juc -eship. 

No. 21 — Justices of the Peace. Justic: of the 
Peace Courts abolished in cities having Police 
Courts. 

Administrative Provisions 

The recall of judges was defea <d in 
the constitutional convention 57 0 45. 
A general provision for the remo al of 
public officers, including the jud: iary, 


upon complaint and hearing, hov ever, 
passed and was ratified by the p ople. 
As the charges must be determined by a 
legislative commission there is no great 
danger of the abuse of this power in the 
case of judges. 

No. 14— Recall of Public Officers. ‘‘Laws 
shall be passed providing for the prompt re- 
moval from office, upon complaint and hearing, 
of all officers, including state officers and judges 
and members of the General Assembly, for any 
misconduct involving moral turpitude or for 
other cause provided by law; and this method 
of removal shall be in addition to impeachment 
or other method of removal authorized by the 
constitution.”” The General Assembly is em- 
powered to create a board or commission to 
determine charges brought against an official. 

No. 40 — Local Government. Municipalities 
are given the right to frame their own charters. 
They may adopt any plan of local government. 
Cities have ‘‘all powers of local self-govenment,” 
subject to the limitation that they shall not 
adopt and enforce any local police, sanitary,and 
other similar regulations which are in conflict 
with general laws. 

Municipalities are 
operate public utilities. By 
otherwise, any municipality may acquire public 
A vote 


permitted to own and 


condemnation or 


utilities, and may issue bonds to do so. 
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of the veople is made necessary before any such 
steps can be taken. The right of excess con- 


demnation is also granted. Municipalities re- 
ceive the right to sell their products, such as 
light, bower, etc., outside their borders up to 
50 per cent of the total. 

Mu vicipalities are classified into cities and 
villac -, 5,000 being the line of demarcation. 
Gen laws are authorized for “the incorpora- 
tion » government of cities and villages,’’ ap- 
plica - tothose that adopt them, but noadditional 
law ssed for the government of municipalities” 
shal! ‘fect any municipality until it has been 
appr’ ed by a vote of the people thereof. By 
two-' irds votes of the councils or the petition 
of 10 er cent of the electors, the question wheth- 
er t) e shall be a charter commission shall be 
subi ‘cd to the people. Fifteen men _ shall 
com «the commission. The charter so framed 
mus' »e submitted to a vote of the people. 
By ote of two-thirds of the legislative body 
or 1) per cent of the people, amendments may 
be nitted to the charter. 


1. foregoing is a liberal measure of 
auteiomy in municipal 
Mun cipalities are afforded every facil- 
ity io try new experiments in municipal 
ownership, possibly with the danger 
that state regulation of municipal fin- 
ances and administration may now 


government. 


encounter constitutional obstacles. The 
plan seems to underrate some of the 
advantages of uniformity and of bene- 
ficent state supervision. The provisions 
with regard to the determination of 
local questions by direct Vote of the 
citizens hardly ensure them adequate 
protection from the activity of powerful 
minorities. 

Professor Goodnow of Columbia com- 
ments on these provisions affecting 
municipalities as follows? 


It may be said that on the whole the new 
constitution of Ohio marks a long step in the 
direction of the development of municipal 
home rule, although it is to be regretted that it 
is not more specific and clear as to the validity 
which is to be given to general laws and locally 


> 


“New York Times, Sept. 1, 1912. 


adopted municipal charters and charter amend- 
ments which are conflicting in character. 


STATUTORY MATTERS 

No. 27 — Education. State educational sys- 
tem centralized, with autonomy for city school 
districts, which may determine the size and or- 
ganization of their boards of education. 

No. 28 — Superintendent of Public Instruc- 
tion. Provides for the election of this officer 
for a term of four years. He replaces the present 
State Commissioner of Common Schools, an 
appointive officer whose term is one of two 
years. 

No. 31— Superintendent of Public Works. 
Abolishes elective Board of Public Works and 
provides a superindent of Public Works, to be 
appointed by the Governor for a term of one year. 

No. 35 —State Printing. Allows the state 
to do its own printing and provides that all 
supplies for state offices shall be bought by com- 
petitive bidding. 

No. 37 — Civil Service Appointments. Re- 
quires the state and all political subdivisions 
above villages and townships, which are ex- 
cepted, to establish compulsory civil service 
examinations and substitution of the merit sys- 
tem for the spoils system. Adds new section 
for the constitution. 


Provisions Affecting Labor 

A progressive position is taken up on 
the regulation of hours of labor and 
matters involving the health and safety 
of employees, and the minimum wage 
provision is significant :— 

No. 11— Labor Laws and Minimum Wage. 
Legislature suthorized to regulate hours of labor, 
and provision adopted to the effect that other 
sections of the constitution shall not limit legis- 
lative power to establish a minimum wage and 
sanitary factory regulations. 


STATUTORY MATTERS 

No. 11— Workmen’s Compensation. Legis- 
lature may provide compensation to workmen 
and their dependents for death, injuries, or 
occupational diseases by passing laws estab- 
lishing a state fund, to be created by compul- 
sory contribution thereto by employers. Such 
laws may take away from both employers and 
employees all rights of action and defenses, 
except that no right of action may be taken 
away from an employee when the injury, death, 
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or disease arises from the failure of the employer 
to comply with any lawful requirement for the 
protection of the lives, health, or safety of em- 
ployees. 

No. 9— Mechanics’ Liens. 
passed to secure to mechanics, artisans, laborers, 


“Laws may be 


sub-contractors and material men their just 
dues by direct lien upon the property upon 
which they have bestowed labor, or for which 
they have furnished material. No other pro- 
vision of the constitution shall impair or limit 
this power.” 

No. 13—Eight-Hour Day. Eight 
made a day’s work on all public work, whether 
done directly by the state or by contract. 


hours 


No. 17 — Prison Labor. Contract labor sys- 


tem prohibited. Provides that prisoners in the 
penal institutions and reformatories of the 
state shall not be employed at work the pro- 
duct of which shall be sold or given away, and 
that goods made by such prisoners, either within 
or without the state, shall not be sold within 
the state unless conspicuously marked “prison 
made.’’ Provision is made that such prisoners 
may be employed in the production of goods 
for the use of the state or any political subdivi- 


sion thereof. 

Provisions Affecting Business and 
Private Property 

No. 32 — Taxation. 

progressive inheritance, a progressive income 

tax, and excise and franchise taxes, and taxes 


Provides for levying of 


~ 


c 


upon the production of coal, oil, gas, and min- 
erals. Retains the rule of uniform taxation in 
the present constitution, but provides that state, 
city, village, hamlet, county, or township bonds 
issued henceforth shall be subject, like other 
property, to taxation. Poll taxes prohibited. 

No. 12 — Conservation of Natural Resources. 
Provides for conservation by authorizing three 
sorts of conservation laws. Gives right to con- 
serve mineral deposits and power to pass a law 
regarding the weight of coal as it comes from 
mines. Gives authority to encourage forestry 
gy exempting woodlands from taxation, and 
gives authority to provide water conservation 
districts. 

No. 7 — Legislative Investigations. Either 
house of the legislature may obtain information 
affecting future legislative action or with refer- 
ence to any alleged misconduct of its members, 
and to that end may enforce the attendance and 
testimony of witnesses and the production of 


books and papers. 


STATUTORY MATTERS 


No. 33 — Business Corporations. Whi'- the 
rule is retained which provides that co  ora- 
tions may be formed under general laws. it is 
specifically provided (1) that corporation. may 
be classified, (2) that there may be co: rred 
upon proper boards, commissions, or icers 
supervisory powers over corporate organi. tion, 
business, and the issue and saleof stocl and 
securities, and over the business and le of 
the stocks and securities of foreign cc »ora- 
tions in the state; (3) that the sale an con- 
veyance of other personal property, w «ther 
owned by a corporation or an individua’ may 
be regulated by law; (4) that the stock! ders 
of corporations authorized to receive » oney 
on deposit shall be responsible for all the cor. racts 
and debts of such corporations to an an unt, 
in addition to their stock, equal to the par value 
thereof; and (5) that no corporation not «-gan- 
ized under the laws of the state or person shall 
use the words “bank,” “banker,” or “ban <ing” 
to carry on business except upon the con:ition 
of submitting 
examination as may be provided by statut: 


to inspection, regulation, and 


No. 42 — Regulation of Liquor Traffic. Pro- 
vides for stringent regulations under a_ local 
option licensing system. The liquor traffic shall 
not be licensed where it is now or may here- 
after be prohibited under laws applying to 
counties, municipalities, townships, residence 
districts, or other districts provided by law. No 
license shall be granted to a person who does 
not sustain a good moral character. No license 
shall be granted to a person who is not a citizen 
of the United States. No license shall be granted 
to a perons interested in the sale of intoxicating 
liquors at another place of business. Applicants 
for license must be the only persons interested 
in the business for which license is asked. Con- 
viction for a second offense against the liquor 
laws of the state revokes license. Licenses are 
limited to one for every 500 population in town- 
ships and municipalities. Municipalities may 
further restrict the number of saloons within 
their corporation limits. 


No. 16— Present constitutional obstacles 
to Torrens land title registration system re- 
moved. Provides for the creation and collect- 
ing of guaranty funds by fees assessed against 


lands. 


No. 30 — Insurance. Provides for the pas- 
sage of laws regulating insurance, including 


rates; foreign companies not exempted. Will 
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permit public property to be insured in mutual 
insurance companies. 


No. 34 Banking Inspection. Makes stock- 
holders institutions authorized to receive 
deposits liable to depositors in double the 
amount their stock in the event of failure of 


the institution. Abridges to this extent the 


single lie ility provision affecting corporations. 


SCHEDULE 


No. 41— Schedule. that these 


amendments shall go into effect on Jan. 1, 1913, 


Provides 


with the exception of the initiative and refer- 
endum, which went into effect Oct. 1, and that 
they shall prevail over anything inconsistent 


in the previous constitution. 





The Compulsory Working of Patents 


By CsBep C. Brutman, M.P.L. 


Puts pri’ te banks under state inspection. 
p*" NTS have been one of the 
most important factors in the 
growth of the United States from a 
group «| poverty-stricken non-manufac- 
turing dependencies to the greatest 
manufacturing country in the world. 


In fact, the late Senator O. H. Platt of 
Connecticut, one of the profoundest 
minds in the United States Senate for 
the past thirty years, maintained that 
the American patent system has been 
the greatest factor in the material 
development of the nation. 

This supremacy may be said to be 
primarily due to the absence in our 
patent laws of the two great burdens im- 
posed on patentees under the patent 
systems of the principal Europian coun- 
tries — First, the compulsory working of 
patents; second, annual taxes after the 
second or third year of the grant. Such 
impositions as these are contrary to the 
spirit of American institutions. 


PROPOSED AMENDMENT COMPARED WITH 


CONSTITUTIONAL CLAUSE 


The framers of the Constitution of the 
United States thought the encourage- 
ment of inventing of sufficient impor- 
tance to provide in the Constitution 
for the granting of patents. 


Section 8 reads: ‘“The Congress shall 
have power... 

Clause 8, ‘“To promote the progress of 
science and useful arts by securing for 
limited times to authors and inventors 
the exclusive right to their respective 
writings and discoveries.” 

The protection of authors and inven- 
tors in the possession of their works 
and inventions, rests on the common 
rule that a man is entitled to the re- 
wards of his own labor. Besides, such 
protection promotes the progress of sci- 
ence and the arts. 


PATENTS AS PROPERTY 


In this country patents are recog- 
nized as property and as such as much 
entitled to protection under the law as 
the legal owner and possessor of real 
estate or other forms of property. 

If a man in due form enters upon and 
legally proves a claim to a certain tract 
or parcel of land, the government will 
issue a patent deed for the same under 
which the claimant becomes absolute 
owner and as such may make such use 
of it, either directly or indirectly, as he 
may see fit. He is not compelled to 
either work it himself, or to lease it to 
others for the same purpose. Indeed, 
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like many owners of real estate in cities 
and other rapidly growing communities, 
he may prefer to hold it for the pur- 
pose of having its value enhanced by the 
operations and improvements of holders 
of similar property. Furthermore, the 
condition of the country or immediate 
community may be such as not to create 
a demand for the particular class of 
property. 

Why should not the holder of patent 
property be entitled to similar privi- 
leges and immunities? As an inventor 
he may wish to hold his patented inven- 
tion until it becomes to others ‘‘a missing 
link in the chain of progress.” 


PATENTS AS LEGITIMATE MONOPOLIES 


Patents are the only form of absolute 
monopoly. And they are absolute so 


far as they go. In a recent decision 


the court said: — 


Within his domain, the patentee is czar. The 
people must take the invention on the terms 
he dictates or let it alone for seventeen years. 
This is a necessity from the nature of the grant. 
Cries of restraint of trade and impairment of 
the freedom of sales are unavailing, because for 
the promotion of the useful arts the constitution 
and statutes authorize this very monopoly. 


The possession of suitable patents is, 
therefore, of great importance to the 
manufacturer. If the manufacturer de- 
velops an invention of value, he should 
patent it, even though he might not 
care to be able to prevent his compe- 
titors from using it; because, if he does 
not patent it, someone else may patent 
it, and may then sue for an injunction to 
prevent his use of the invention, and it 
is much cheaper to patent an invention 
than to defend a suit for an infringe- 
ment for some other person’s patent. 
This is not at all an impossible occur- 
rence, but has actually happened. 


The Green Bag 


PROPOSED AMENDMENT WOULD EUTARD 
WHEELS OF PROGRESS 


It should be remembered in 1 iis con- 
nection, that 
entirely evolutionary in charact. r. One 
search of the U.S. Patent Office %ecords 
along any line or class of inven ion will 
demonstrate this fact. It shold also 
be remembered that the U. S. Patent 
Office in the grant of patents, + oes not 
take cognizance of questions of _nfringe- 
These questions are le’ exclu- 
matter 


inventive pro: ress js 


ment. 
sively to the federal courts. Th: 
for consideration in the examin ition of 
applications for patents is lI rgely a 
matter of determining the pa‘entable 
novelty over the “prior art ‘— the 
latter being generally disclosed by an 
examination of the United Sti ies and 
foreign patents of record. 

In the evolutionary character of in- 
vention, it naturally follows that there 
will be generic or primary inventions 
and specific or secondary inventions. 
The inventors of the first class of in- 
ventions are known as “pioneer inven- 
tors’”’ and of the second, “‘improvers.” 

It necessarily follows that if the scope 
of the patent is commensurate with 
that of the “genus” invention it will 
be a ‘“‘generic’’ patent, and as such will 


cover all subsequent inventions which 


amount to no more than a “species” ol 


the ‘“‘genus.”’ 


or 


In order ‘““To promote the progress ol 


science and useful arts,”’ as authorized 
in the Constitution, the 
grants patents for secondary inventions, 
thus encouraging “improvers,” and 
should the claims of some earlier “live” 
patent be found by the patentee t 
cover his patented invention, if unable 
to make terms with the owner of such 
prior patents he may await the expira- 
tion of such patent (when it hecomes 
public property —a great contribution 
to progress and public welfare held in 


government 
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view by the framers of the Constitu- 
tion) and then proceed to work his 
patented invention embodying the in- 
vention of the expired patent. In this 
way the patentee of the secondary in- 
vention may reap the just reward for 
his labor. Under the proposed law, as 
we shall see, the holder of the servient 
patent would be compelled to grant a 
license to the holder of the dominant 
patent upon the ground that the former’s 
patented invention “‘is being withheld 
or suppressed”’ for the purpose or with 
the result of preventing competition. 

On the 16th day of April, 1912, Rep- 
resentative Oldfield of Arkansas intro- 
duced a bill seeking to obtain what may 
be termed ‘“The Compulsory Working of 
Patents.” The bill was at once re- 
ferred to the House Committee on 
Patents and is known as House bill 
No. 23,417. On August 8, 1912, the 
Committee on Patents reported the bill 
back to the House with amendment in 
the nature of a Substitute Bill (Report 
No. 1,161) with the recommendation 
that the amended or Substitute Bill be 
passed. This bill was committed to the 
Committee of the Whole House on the 
State of the Union and ordered to be 
printed (Union Calendar No. 370). As 
contra-distinguished from the decisions 
of the U. S. Supreme Court, the larger 
part of the present or Substitute Bill is 
devoted to provisions attempting to bring 
patent property within the provisions of 
the Sherman Anti-Trust Law approved 
July 2, 1890. 

Before considering the bill, as now 
amended, the following questions may 
be asked: — 

First: Do the provisions of the follow- 
ing quoted from the Patent Committee’s 
recently reported Substitute Bill carry 
out the spirit of the Constitutional 
Clause? Obviously not. 

Second: Are these proposed amend- 
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ments calculated to secure for limited 
times to inventors ‘‘the exclusive right 
to their discoveries” within the terms of 
the Constitution? Obviously not. 

By the terms of section 1 of the Sub- 
stitute Bill it is proposed to amend sec- 
tion forty-eight hundred and eighty- 
four of the Revised Statutes to read as 
follows: — 


Sec. 4884. Every patent shall contain a short 
title or description of the invention or discovery 
correctly indicating its nature and design, and 
shall have annexed thereto and made a part 
thereof a copy of the specification, claims, and 
drawings of the application therefor, to which it 
shall refer for the particulars of the invention or 
discovery, and contain a grant to the patentee, 
his heirs, or assigns, of the exclusive right to 
make, use, and vend the invention or discovery 
throughout the United States and all Territories 
and possessions under the jurisdiction thereof 
for the term of seventeen years. But every 
patent granted for an invention shall be so 
limited as to expire nineteen years from the 
date of the filing in this country of the applica- 
tion upon which the patent was granted, exclu- 
sive of the time actually consumed by the 
Patent Office or the courts in considering the 
application and where the application has been 
involved in interference, of the actual time in 
which it has been so involved; and in no case 
shall the patent be in force more than seventeen 
years. 

The district court wherein the owner of a 
patent or of any interest therein has a residence 
or established place of business shall have juris- 
diction to compel the granting of a license under 
such patent under the circumstances hereinafter 
set forth. 

The person applying for such license shall file 
a bill in equity setting forth briefly the facts 
and circumstances, and the court shall there- 
upon hear the person applying for such license 
and the owner of the patent. If the applicant 
shall allege and prove to the satisfaction of the 
court that the patented invention is being with- 
held or suppressed by the owner of the patent, 
or those claiming under him, for the purpose or 
with the result of preventing any other person 
from using the patented process, or making, 
using, and selling the patented article in the 
United States in competition with any other 
article or process, patented or unpatented, used, 
or made, used and sold, in the United States by 
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the owner of the patent or those claiming under 
him or authorized by him, and also allege and 
prove that the application for said patent was 
filed in this country more than three years prior 
to the filing of such bill in equity, the court shall 
order the owner of the patent to grant a license 
to the applicant in such form and upon such 
terms as to the duration of the license, the 
amount of royalty, the security for payment 
thereof, and otherwise as the court, having re- 
gard to the nature of the invention and the 
circumstances of the case, deems just: Provided, 
however, That nothing herein contained shall 
be construed to authorize the court to compel 
the granting of a license by the original inventor 
who has not obligated himself or empowered 
another person to suppress or withhold such 
invention. 

From the order of the district court granting 
or refusing such license, appeal may be taken 
by the party aggrieved to the circuit of appeals 
in the same manner and form as in other cases 
arising under the patent laws: Provided, That 
the provisions of this section shall not apply to 
any patent granted prior to the passage of this 
Act. 


The provisions of the above are obvi- 
ously repugnant to and inconsistent with 
the Constitutional Clause and are clearly 
inconsistent with the nature of a patent. 

The provision that the “party ag- 
grieved’’ may appeal to the Circuit 
Court of Appeals from the order of the 
District Court granting or refusing to 
grant such a license is merely calculated 
to increase litigation and only further 
burden the poor inventor or manufac- 
turer with the expense and annoyance 
of litigation. 

Section 2, of the Substitute Bill 
amends section 4899 of the Revised 
Statutes to read as follows: — 


Sec. 4899. Every person who purchases of 
the inventor or discoverer, or with his knowledge 
and consent, constructs any newly invented or 
discovered machine or other patentable article 
prior to the application by the inventor or dis- 
coverer for a patent, or who sells or uses one so 
constructed, shall have the right to use, and 
vend to others to be used, the specific thing so 
made or purchased, without liability therefor. 

No purchaser, lessee, or licensee of a patented 
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article sold by the owner of the patent, or by 
the owner of any interest therein, or by any 
person having authority to sell the same, shall 
be liable to an action for infringement of the 
patent because of any breach of the contract of 
sale or of any provision thereof. 

No person who obtains a license of the owner 
of a patent, or of the owner of any interest 
therein, to use any art or process, or to make, 
use, and sell any article protected by such 
patent, shall be liable to an action for infringe. 
ment of the patent because of a breach of such 
license or of any provision thereof. 


The above provisions still further 
encourage the prevalent piracy of un- 
patented inventions, and the second and 
third paragraphs above quoted prevent 
the owner of the patent from protecting 
or enforcing his rights by reasonable 
conditions and stipulations in the sale 
or royalty contract. 

Sections 4 and 5 of the Substitute 
Bill read as follows: — 


Sec. 4. That no patent shall be used to re- 
strain unreasonably or to monopolize or to 
attempt to monopolize any part of the trade 
or commerce among the several states or with 
foreign nations, except in such articles as and 
to the extent that they embody the invention 
or discovery so patented. No patent shall be 
used as a part of any combination in restraint 
of such trade or to monopolize or in any way 
attempt to monopolize the same. Any patent 
used in any manner prohibited by this Act may 
be condemned by like proceedings as are pro- 
vided by law for the forfeiture, seizure, and 
condemnation of property imported into the 
United States contrary to law. 

Sec. 5. That whenever in any civil ‘suit o 
proceeding brought under or involving the 
provisions of this Act approved July second, 
eighteen hundred and ninety, entitled ‘‘An Act 
to protect trade and commerce against unlawful 
restraints and monopolies,” it shall appear that 
any combination was entered into, existed, or | 
exists, which was or is in restraint of trade, and 
that any patent has been used to restrain, or in 
connection with the restraint of, such trade or 
commerce, such restraint shall be conclusively 
deemed to have been or to be unreasonable 
and to be in violation of the provisions of said 
Act as to any party thereto who, in carrying 
on any business to which such combination re 
lates or in connection therewith. 
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It seems clear from the above provi- 
sions that the enactment of such a law 
as proposed would not only lead to 
endless confusion and expensive liti- 
gation in its enforcement but would 
ultimately result in the total destruction 
of patent property. This is especially 
manifest in view of the proviso at the 
end of section 4884 as proposed and as 
above quoted which proviso reads as 
follows: 


Provided, That the provisions of this section 
shall not apply to any patent granted prior to 
the passage of this Act. 


As the large trusts and industrial cor- 
porations now hold unusual powers by 
reason of their ownership of fundamental 
or dominant patents in great industrial 
lines, it is clear that the initial effect 
of thus amending section 4884 will not 
be other than to immediately increase 
or multiply these powers and privileges 
to the great detriment of the public 
welfare. 

In view of the above it is obvious 
that the patentee of a secondary inven- 
tion would be entirely at the mercy of 
the holder of the dominant patent, since 
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the holder of the latter patent could 
merely refuse to grant a license and 
enjoin any working of the patented 
secondary invention. 

The situation which arose when Edi- 
son, Blake, and Berliner improved the 
Bell telephone will serve to exemplify 
the power now held by owners of domi- 
nant patents. Their telephones were 
immeasurably better than Bell’s tele- 
phone, and yet they all embodied the 
principle which Bell had patented. 
Therefore, none of these ‘“improvers” 
could use his telephone without Bell’s 
permission, and the result was that their 
patents came under the control of the 
owners of the Bell patents. 

Had the law contained a compulsory 
working provision, as now proposed, it 
is believed that the inventions of Edi- 
son, Blake and Berliner would never 
have been heard of. 

In view of the above, it is not be- 
lieved to be an unwarranted statement 
to say that the enactment of such a 
provision would be exceedingly unwise, 
detrimental to the just rights of manu- 
facturers and inventors, and decidedly 
un-American. 





The Kansas Electoral Case 


By ArtHUR WAKELING 


HE Kansas electoral case will doubt- 

less be argued before the full bench 

of the United States Supreme Court soon 
after this journal goes to press. 

The Justices will determine whether 
or not eight Republican electors may 
run on President Taft’s ticket with the 
understanding that if they are elected 
they will vote in the Electoral College 
for his opponent, Colonel Roosevelt. 


Involving momentous issues, this 
legal battle is without precedent in the 
history of the country. Beneath its 
prosaic title of Marks v. Davis is 
hidden a peculiarly intricate and novel 
political struggle. And this conflict, 
in turn, is the cloak for two questions 
of fundamental importance that have 
never before arisen in exactly the same 
way. One is the perplexing problem 
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of state rights. Disputes over the 
demarcation of state and federal au- 
thority have been frequent and, as before 
the Civil War, serious. The other 
question has to do with the rights of 
Presidential electors. 

Has the United States Supreme Court 
jurisdiction in the matter of choosing 
Presidential electors? 

Has an elector, once he has been 
elected, the right to show his personal 
preferences? 

Associate Justices Mahlon Pitney and 
Willis Van Devanter granted a writ of 
error in the case on August 1, five days 
before the primary election in which the 
disputed electors were nominated. 

In their opinion, they said: 


It is conceded that the questions are impor- 
tant and of large public concern, and we have 
concluded that those who present them are 
fairly entitled to the judgment of the court 
which by the Constitution is made the final 
arbiter of all controversies arising under that 
instrument. In this situation we think the 
writ of error should be allowed. 


The application for the writ was made 
by the regular Republicans in a Taft- 
Roosevelt fight over eight Kansas elec- 
tors. These men were nominated by 
petition before the Republican National 
Convention met. After President Wil- 
liam H. Taft and Vice-President James 
S. Sherman were re-nominated the 
eight eléctoral nominees said that they 
would run on the Taft-Sherman ticket 
but would cast their votes in the Elec- 
toral College for Colonel Roosevelt and 
his associate. 

This was something new and astound- 
ing. Never before had such a thing 
been heard of. Electors had always 
voted for the head of their ticket. The 
Electoral College had been considered 
merely a cog in the elaborate machin- 
ery for electing a President. But here 
were eight men who said they would not 
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vote for the man in whose column their 
names were to be placed. 

Nothing like it had ever been ep. 
countered in politics before. The Taft 
forces were perplexed beyond measure, 
They nominated ten additional can. 
didates by petition, making twenty in 
all. The state’s allotment in the Elec. § 
toral College was ten, so that if the 
eight Roosevelt men were nominated 
at the primaries, the Taft column of 
the Presidential ballot in November 
would contain only two Taft suppor- 
ters. 

On the other hand, it was too late 
under the laws of Kansas to organize 
the Bull Moose party there. The Roose. 
velt men were determined to fight to 
keep their electors on the regular Re. 
publican ticket. 

The legal fight was started when the 
Taft forces made charges of gross fraud 
against the eight men. R. A. Marks 
and eleven other citizens of Kansas, all 
of whom had signed the petitions of the 
eight electoral nominees, asked _ the 
Harvey County Court for an injunction 
restraining the county clerks of Kansas 
from placing the eight names on the 
primary ballots. 

In this action Samuel A. Davis, the 
seven other disputed nominees, and all 
the county clerks of the state were 
named as defendants. 

The plaintiffs wanted the petitions of 
the eight declared null and void on the 
ground that their twelve signatures had 
been obtained by fraud and under fals 
pretenses and that, without their sig- 
natures, the petitions of the defendans § 
would not have the requisite number. 

A temporary injunction was granted 
and the case was fixed for argument on 
July 23, 1912. The primaries were t0 
be held on August 6, making a speedy 
settlement imperative. 

Before the Harvey County case came 
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up, however, the Attorney-General of 

Kansas instituted mandamus proceed- 

ings in the state Supreme Court for the 

purpose of compelling the county clerks 

to place the names of the eight Roosevelt 

electoral candidates upon the ballot. 
This was the court’s opinion: 


The court is of the opinion that the district 
court of Harvey County had jurisdiction to 
entertain the petition filed therein and to issue 
a restraining order pending its examination 
of the case. It is further of the opinion that 
such petition does not state a cause of action 
for a kind of fraud cognizable by a court of law 
or equity. Assuming the facts stated to be true 
they are political in their nature and the remedy 
of the plaintiffs is by political methods. The 
courts cannot be called upon to decide political 
matters further than the statutes clearly re- 
quire, and the statutes of Kansas do not, ex- 
pressly or by implication, authorize the grant- 
ing of the relief asked of the district court of 
Harvey County. 

It is assumed that the district court of Harvey 
County will reach the same conclusion and dis- 
miss the action pending before it. Upon such 
dismissal the occasion for the proceeding in 
this court will be removed and, consequently, 
this proceeding is dismissed. 


The next day, when the proceedings 
in the Harvey County Court were head, 
this opinion was read and the defendants 
moved the dismissal of the action. Ob- 
jecting, the plaintiffs set forth their 
claim of rights, privileges, and immunities 
under the Constitution. 

The opinion of the County Court was 
as follows: 


And thereupon the court, having heard 
argument of counsel and being fully advised 
concerning the said opinion of the Supreme 
Court of Kansas, finds that said objections, 
Protest and claim of right under the Constitu- 
tion and laws of the United States, should be 
and the same hereby is denied; 

And thereupon the court further finds that 
the plaintiffs herein have not stated a case by 
their petition cognizable in any court of law or 
equity, and it is, therefore, by the court ordered 
and adjudged that this action be, and the same 
is, dismissed. 
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But this was only the beginning of the 
rapid-fire proceedings. An appeal was 
immediately taken and on July 27 the 
Supreme Court of Kansas delivered this 
opinion: 

The court adheres to its ruling in the case 
of the State ex rel. v. County Clerks, et al., and 
since the questions involved in the present case 
are political and moral in their nature and the 
wrongs complained of are of a kind for which 
the courts are not authorized to grant relief, 
the judgment of the district court dismissing 
the action and denying the injunction must 
be affirmed. The court refrains from the ex- 
pression of any opinion respecting the regu- 
larity or irregularity of the conduct of any 
political faction or organization. 


So far the Taft forceshad beendefeated 
at every point. The day for the primary 
election was drawing very near and 300,- 
000 ballots had to be printed. By 
stipulation it was agreed that the print- 
ing of the ballots should be delayed still 
longer, pending an application to the 
United States Supreme Court for a writ 
of error. 

Justice Van Devanter, in whose cir- 
cuit, the eighth, Kansas is included, was 
on his vacation in West Springfield, N.H. 
out of telegraphic communication. 

Justice Pitney, who was at his home 
in Morristown, N. J., seemed to be the 
only Supreme Court Justice available, 
and to him application for the writ was 
made on Monday, July 29. After tele- 
graphing to Governor Stubbs for assur- 
ance that the case would be preserved in 
statu quo, he set down argument on the 
application for the following Thursday. 

The hearing was held in the Federal 
Building, New York City. Justice Van 
Devanter arrived from New Hampshire 
the night before and sat with Justice 
Pitney. 

Representative Marlin E. Olmsted, 
of Harrisburg, Pa., and Dick R. Hite, 
of Topeka, argued for the writ; Repre- 
sentative Frederick S. Jackson, of To- 
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peka, and L. W. Keplinger, of Kansas 
City, opposed the granting of it. 

Mr. Olmsted asserted that there was 
a federal question sufficiently presented 
by the record to warrant the allowance 
of the writ of error. He insisted that 
the eight electoral nominees had fraud- 
ulently obtained their petitions and 
that their names therefore should not 
appear upon the primary ballot. 

Mr. Jackson, on the other hand, urged 
that under the Constitution the method 
of choosing electors was_ specifically 
reserved to the legislature of the state, 
that all necessary relief could be had 
within the state, and that no federal 
question was involved. 

The Justices announced their decision 
in the evening. They granted the writ 
of error but refused to order the names 
of the disputed electoral nominees re- 
moved from the primary ballots. In 
case the Taft forces were ultimately 
victorious, the names of the eight Roose- 
velt electors, it was understood, could 
be excluded from the official ballot in 
November. 

The opinion of the Justices was, in 
part, as follows: 

The record discloses that the plaintiffs spe- 
cially and clearly asserted in the state courts 
certain rights claimed to arise under the Con- 
stitution and laws of the United States, and 


that these rights, by necessary implication and 
intendment, were denied by the two state courts. 
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Whether the rights asserted have a real bass 
in the Constitution and laws of the Unitej 
States is the criterion by which we must deter. 
mine whether the writ of error should be allowed, 
Under the settled practice, if the Justices to 
whom the application is made believe that the 
existence or non-existence of the rights as 
serted is involved in serious doubt, the writ 
should be allowed. We think that is the situa. 
tion here. 

The questions raised do not seem to be de. 
termined or settled by any previous decision 


‘of the United States Supreme Court. Some of 


the opinions of the court contain expressions 
which tend to sustain the contentions of the 
plaintiffs. Whether in view of the facts in the 
cases in which these expressions occur they 
should be regarded as deliberate and controlling, 
ought not to be determined otherwise than by 
the court itself... . 

As courts are reluctant to interfere with the 
ordinary course of elections, whether primary 
or otherwise, as the rights asserted are not 
clear, but doubtful, and as the injury and public 
inconvenience which would result from a super. 
sedeas or any like order, if eventually the judg. 
ment of the state court should be affirmed or 
the writ of error dismissed, would equal the 
injury which otherwise would ensue, we think 
no supersedeas or kindred order should bk 
granted. 


The final decision of the Supreme 
Court in the Kansas tangle will be of 
importance in judicial history not only 
because the case is itself unique, but 
also because it profoundly involves the 
status of Presidential electors. 





UDGES are not lawmakers. They are not administrators. Their duty is not to 


determine what the law shall be, but to determine what the law is. 


Their inde- 


Pendence, their sense of dignity and of freedom is of the first consequence to the stab- 
ility of the state. To apply to them the principle of the recall is to set up the idea that 
determinations of what the law is must respond to popular impulse and to popular 


judgment. 


It is sufficient that the people should have the power to change the law when they 


will. 


It is not necessary that they should directly influence, by threat of recall, those 


who merely interpret the law already established. 


— Woodrow Wilson. 





Warren's History of the American Bar’ 


By Lee M. FrizEDMAN 


OF THE Boston Bar 


T has long been the fashion at bar 

association meetings for speakers to 
deplore the evil days upon which we 
have fallen when lawyers no longer 
hold the public confidence and com- 
mand the positions of leadership in 
the community. They speak of the 
early American lawyers as “the fathers 
of our Constitution.” They point to 
those early days of American history as 
the golden age of lawyers, and groan 
over the present assaults on the bench 
and the titles of dishonor heaped upon 
the bar, as if it was entirely a new mani- 
festation of degeneration of the present 
age. They seem to forget that long 
before the discovery of America Jack 
Cade proposed to begin his reforms by 
first killing off all the lawyers, and that 
if examined closely there never was an 
age when lawyers were popular favor- 
ites with their fellowman. Law and 
lawyers have ever been fearsome things 
to the layman. Milton voiced a peren- 
nial popular sentiment when he wrote: — 

Most men are allured to the trade of law, 
grounding their purposes not on the prudent 
and heavenly contemplation of justice and 
equity which was never taught them, but on the 
promising and pleasing thoughts of litigious 
terms, fat contentions and flowing fees. 

Not only did the good Puritan fathers 
import the inherited antipathy to law- 
yers into the early American colonies, 
but also the popular distrust of the 
Common Law of England. Far from be- 
ing proud of it “as their birthright,” 
they were decidedly anxious to escape 


‘A History of the American Bar. By Charles 
Warren of the Boston bar. Little, Brown & Co., 
= Pp. 562 + 24 (appendix andfindex). ($4 


from it. The common law was neither 
popular nor a source of pride. It was 
popularly and stoutly denied that the 
laws of England had followed to the 
ends of the earth. 

In the early days in Massachusetts, 
the ministers arrogated to themselves 
the functions both of legislators and of 
the judiciary. Thomas Lechford, one 
of the first professional lawyers to 
attempt to practise there wrote in 1642: 

The ministers advise in making of laws, espe- 
cially ecclesiastical, and are present in courts 
and advise in some special causes annual and in 
framing of Fundamental Lawes. Matters of 
debt, trespass and upon the case, equity, yea 
and of heresy also are tryed by a jury. 

Another contemporary wrote: — 

The preachers by their power with the people 
made all the magistrates, and kept them so 
entirely under obedience that they durst not 
act without them. Soe that whenever anything 
strange or unusual was brought before them, 
they would not determine the matter without 
consulting their preachers. 

Indeed the first lawyers in that colony 
fared but ill. Thomas Morton, who de- 
scribed himself as ‘“‘of Clifford’s Inn 
Gent.” but better remembered by Gov- 
ernor Bradford’s description, ‘“‘a kind 
of petite fogger of Furnewells Inne” 
came to Massachusetts about 1625 and 
settled near Quincy. Contemporary 
complaint reported that he maintained: 
a school of atheisme, set us a maypole and did 
quaff strong waters and act as they had anew 
revived and celebrated the feast of ye Roman 
Goddess Flora or the Beastly products of ye 
madd Bacchanalians. 
and he was soon shipped out of the coun- 
try. Thomas Lechford of Clements 
Inn began practice about 1638 in Boston. 
For some time he was what Washburn 
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called “the embodied Bar of Massa- 
chusetts Bay.’”’ He found the practice 
of law but lean pickings and described 
himself as being supported largely as a 
scrivener “in writing petty things.” 
Finally at a Quarter Court in Septem- 
ber, 1639, it was ordered that ‘Mr. 
Thomas Lechford, for going to the 
Jewry and pleading with them out of 
court is debarred from pleading any 
main cause hereafter unless his own and 
admonished not to presume to meddle 
beyond what he shall be called to by 
the court.” Shortly after this he re- 
turned to England. 

The people of Massachusetts were 
anxious to check with a stern hand the 
practice of law. In 1656 the General 
Court enacted that: — 

This court taking into consideration the great 
charge resting upon the colony by reason of the 
many and tedious discourses and pleadings in 
court, both of plaintiff and defendant, as also 
the readiness of many to prosecute suits in law 
for small matters; it is therefore ordered by this 
court and the authority thereof that when any 
plaintiff or defendant shall plead by himself or 
his attorney for a longer time than one hour, the 
party that is sentenced or condemned shall pay 
twenty shillings for every hour so pleading more 
than the common fees appointed by the court 
for the entrance of actions, to be added to the 
execution for the use of the country. 


It was therefore not to be wondered 
at that there was such a dearth of trained 
lawyers in the colony that in 1689, 
Edward Randolph, Secretary to Gov- 
ernor Andros, wrote to England: — 


I have wrote you the want we have of two, or 
three, honest attorneys (if any such thing in 
nature). We have but two; one is West’s 
creature —came with him from New York, 
and drives all before him. He also takes ex- 
travagant fees, and for want of more, the coun- 
try cannot avoid coming to him so that we had 
better be quite without them, than not to have 
more. I have wrote Mr. Blackthwaite the great 
necessity of judges from England. 


It was not until 1701 that the prac- 
tice of law bacame dignified as a regu- 
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lar profession through the requirement 
by statute of an oath for all attorneys 
admitted by the courts as follows: — 


You shall do no falsehood, nor consent to any 
to be done in the court, and if you know of any 
to be done you shall give knowledge thereof to 
the Justices of the Court, or some of them that 
it may be reformed. You shall not wittingly 
and willingly promote, sue or procure to be sued 
any false or unlawful suit, nor give aid or con. 
sent to the same. You shall delay no man for 
lucre or malice, but you shall use yourself in the 
office of an attorney within the court according 
to the best of your learning and discretion, and 
with all good fidelity as well to the courts as to 
your clients. 


Still the number of practising lawyers 
was so small that as late as 1715 a 
statute was enacted that: 

No person shall entertain more than two of the 
sworn allowed attorneys at law, that the adverse 
party may have liberty to retain others of them 


to assist him, upon his tender of the established 
fee, which they may not refuse. 


After the Revolution, business and 
finances were much disturbed, and the 
process of adjusting the community to 
new conditions was slow and difficult. 
Litigation, foreclosures of mortgages, 
and collecting debts kept the courts 
busy and proved very irritating for the 
public at large. People attributed all 
their misfortunes to the lawyers, and 
began to express themselves in no un- 
certain terms. The town of Braintree 
in public meeting in 1786 voted that: — 

We humbly request that there may be such 
laws compiled as may crush or at least put a 
proper check or restraint on that order of Gentle- 
men denominated Lawyers, the completion of 
whose modern conduct appears to us to tend 


rather to the destruction than the preservation 
of the town. 


Dedham instructed its representatives 
in the Legislature: — 


We are not inattentive to the almost univer 
sally prevailing complaints against the practice 
of the order of lawyers; and many of us now set- 
sibly feel the effects of their unreasonable and 
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extravagant exactions; we think their practice 
pernicious and their mode unconstitutional. 
You will therefore endeavor that such regulations 
be introduced into our Courts of Law, and that 
such restraints be laid on the order of lawyers 
as that we may have recourse to the laws and 
find our security and not our ruin in them. If 
upon a fair discussion and mature deliveration 
such a measure should appear impracticable, 
you are to endeavor that the order of Lawers be 
totally abolished; an alternative preferable to 
their continuing in their present mode. 


The “‘Letters of an American Farmer’”’ 
(1787) voiced this same sentiment: — 


Lawyers are plants that will grow in any soil 
that is cultivated by the hands of others, and 
when once they have taken root they will extin- 
guish every vegetable that grows around them. 
The fortunes they daily acquire in every province 
from the misfortunes of their fellow-citizens are 
surprising. The most ignorant, the most bung- 
ling member of that profession will, if placed in 
the most obscure part of the country, promote 
litigiousness and amass more wealth than the 
most opulent farmer with all his toil. . . . What 
a pity that our forefathers who happily extin- 
guished so many fatal customs and expunged 
from their new government so many errors and 
abuses, both religious and civil, did not also 
prevent the introduction of a set of men so dan- 
gerous.... The value of our laws and the 
spirit of freedom which often tends to make us 
litigious must necessarily throw the greatest 
part of the property of the Colonies into the 
hands of these gentlemen. In another century, 
the law will possess in the North what now the 
church possesses in Peru and Mexico. 


In short, popular opinion expressed 
itself that ‘“‘no lawyers should be ad- 
mitted to speak in court, and the order 
be abolished as not only a useless but a 
dangerous body to the public.” John 
Quincy Adams wrote that “the mere 
title of lawyer is sufficient to deprive 
a man of the public confidence.” 

The Supreme Court of the United 
States had not yet attained its unique 


position and power in government. It. 


was not until the appointment of Mar- 
shall as Chief Justice in 1801 that it 
began on its great career. In 1791 Rut- 
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ledge resigned from that Court to be- 
come Chancellor of South Carolina. In 
1795 Jay resigned as Chief Justice to 
become Governor of New York, and as 
late as 1800, in declining re-appoint- 
ment, wrote that he 


Left the bench, perfectly convinced that under 
a system so defective, it would not obtain energy, 
weight and dignity, which were essential to its 
affording due support to the National Govern- 
ment; nor acquire the public confidence and 
respect which, as the last resort of the justice of 
the Nation, it should possess. 


With the case of Marbury v. Madison, 
in 1803, began that line of decisions that 
established the United States Constitu- 
tion as the supreme law of the land, and 
that gave the Supreme Court its posi- 
tion as final arbiter of our law. 


From that day to the present, there 
is an unbroken history of splendid 
development in American law. Each 
state has produced its great lawyers. 
Each court and each generation has 
brought forth great judges. Ever grow- 
ing and ever fitting itself to new 
conditions, our law has kept pace 
with advancing American civilization. 
It is a history of impressive achieve- 
ment, of which not only every lawyer, 
but every patriotic citizen may well be 
proud. 

Mr. Warren in his recent ‘‘History of 
the American Bar” has written so enter- 
tainingly and so intelligently of this 
long record of American legal achieve- 
ment that the book throbs with vital 
human interest. In these days when 
popular clamor is directed against our 
courts and laws, the history of similar 
discontent of former generations, and 
of what our laws and our courts have 
been in the past, must help to give this 
point and direction to the efforts of 
those who still believe in the vitality of 
our constitutional system. 
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THE PSEUDO-PROBLEM OF FREE 
WILL IN CRIMINOLOGY 


The Individualization of Punishment. By Ray- 
mond Saleilles, Professor of Comparative Law in 
the University of Paris and in the College of Social 
Science. With an introduction by Gabriel Tarde, 
late magistrate in Picardy and Professor of Philos- 
ophy on the College of France. Translated from 
the second French edition by Rachel Szold Jastrow, 
with an introduction by Roscoe Pound, Professor 
of Law in Harvard University. Modern Criminal 
Science Series, v. 4. Little, Brown & Co., Boston. 
Pp. xliv., 313-++ 6 (index). ($4.50 net.) 

Criminal Responsibility and Social Restraint. 
By Ray Madding McConnell, Ph.D., instructor in 
social ethics, Harvard University, author of ‘‘The 
Duty of Altruism.’’ Charles Scribner’s Sons, New 
York. Pp. 339. ($1.75 net.) 

N THE work of Professor Saleilles, 

the fourth to appear in the Mod- 
ern Criminal Science Series, less dis- 
cussion is given to the concrete prob- 
lems of individualization of punish- 
ment than the title would suggest. This 
is because the writer occupies an inter- 
mediate position between the earlier 
and more recent types of penologists. 
Most of his effort is expended in analy- 
sis and criticism of the various schools. 
The book is animated by a spirit more 
critical than constructive. If its au- 
thor could have frankly embraced the 
progressive position he would have 
been able to devote less time to gen- 
eral considerations, and to write a treat- 
tise of greater practical helpfulness. 
But it must not be supposed that he is 
not conversant with the actual prob- 
lems, nor free from ripe practical sug- 
gestions. 

A second defect of the book is the 
writer’s evident lack of acquaintance 
with developments in Germany. Von 
Liszt is the only German penologist 
who receives much attention. In the 
case of De Quiros, who wrote an earlier 
volume in the series, this fault was more 
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excusable, the author being a Spaniard 
writing under Latin influences; in the 
present case it is more serious in view 
of the effort to produce a treatise of 
cosmopolitan scope. 

The subjects of free will and respon- 
sibility receive a disproportionate 
amount of attention. These topics 
ought not to be too prominent in a work 
on penology. They lead the reader 
too far afield from problems of leading 
importance alike from a scientific and 
from a practical standpoint. The rea- 
son why the author is at such pains to 
develop his own views on the subject of 
responsiblity is because of his reluctance 
to accept the position of the advanced 
school. He is not satisfied with the 
notion of the personal responsibility 
of the criminal as providing a sound 
basis for a penal system in combina- 
tion with the principle of social pro- 
tection. He must, like Merkel for in- 
stance, assume that prevailing ethical 
conceptions of value must be upheld 
by punishing infractions of the popular 
code of morals in accordance with a 
notion of social rather than personal 
responsibility. Subjective responsibility 
is not sufficient; responsibility in the 
objective or social sense “is a principle 
to be preserved at all cost’’ (p. 154). 
After he has spent many pages in ex- 
posing the errors of the so-called classi- 
cal penology with regard to free will 
and the objective aspect of crime, as 
“materiality,” it is disappointing to find 
him defending an independent theory 
of free will built partly upon a founda- 
tion of fiction, and urging that crime 
be treated objectively in a manner that 
retains some of the retributive spirit 
of the earlier school. This view ill 
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accords with the proposal of individual- 
ization of punishment on the basis of 
personal ‘or subjective responsibility, 
and in his desire to reconcile his posi- 
tion with recent theories of individual- 
ization the author fails to pursue a path 
of logical directness. 

The book will be prized chiefly for 
its summaries of the positions of leading 
Italian and French criminologists, for 
its practical comments on the French 
and Italian criminal codes, and for its 
full discussion of the subjects, of legal 
judicial, and administrative individual- 
ization of punishment. The soundness 
of the author’s practical conclusions 
does not seem to suffer to any great 
extent from the over-emphasis laid on 
the punitive aspect of penal remedies. 
The work is held in high regard in 
France, and must be studied as one of 
the important landmarks in recent lit- 
erature. 

The excellence of the translation, 
which is the work of Mrs. Rachel Szold 
Jastrow of Madison, Wis., who is also 
the translator of Berolzheimer’s ‘Die 
Kulturstufen der Rechts- und Wirth- 
schaftsphilosophie,”’ in the Modern Legal 
Philosophy Series, deserves notice. It 
shows a firm grasp of the technical 
idiom of scientific writing in English. 

The late Dr. McConnell, in his work 
on “Criminal Responsibility and Social 
Constraint,’”’ committed the same mis- 
take as Prof. Saleilles of giving dispro- 
portionate attention to the subjects of 
responsibility and free will. We are 
glad to note that instead of taking up 
the futile task of mediating between 
the free will and deterministic positions, 
he has no fear of the consequences of 
a deterministic theory. Why, then, 
should he devote one third of his book 
to consideration of freedom, and an- 
other third to that of responsibility? 
It was said long ago that free will does 
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not present an actual problem, but 
only a pseudo-problem. It is unfor- 
tunate that so much attention should 
have been wasted by Dr. McConnell 
on an unnecessary discussion which 
cannot hope to invite the study that a 
more pregnant treatment of questions 
connected with social control would 
call forth. 

He says that determinism differs 
from fatalism ‘‘in that it maintains that 
a man’s acts are the result of internal 
as well as external causes’ (p. 226), 
surely not an idle distinction. He 
chooses to regard punishment not as 
an expiation for past offenses, but as 
a motive and guarantee of future good 
behavior. He further attributes para- 
mount and controlling importance to 
the principle of social utility. One is 
led to expect, therefore, a complete 
abandonment of the principle of retri- 
bution, and a support of the passionless 
employment of the penal substitutes 
of the newer penology for the purpose 
of safeguarding the social interest, with- 
out the infliction of pain except in so far 
as it may serve a useful object. Dr. 
McConnell, however, though close to 
this position, never quite adopts it. 
He believes that there is some precious 
quality in punishment, as such, which 
requires its preservation as a funda- 
mental measure. Social necessity, he 
says, calls for legal vengeance. The 
community needs a safety valve. While 
social utility sometimes calls for rehab- 
ilitation, that in fact being the best 
means of social self-defense, the inflic- 
tion of deterrent punishments may 
also be called for by the interest of the 
community. To a certain extent this 
may be true, but such inflictions are 
expedient only under appropriate con- 
ditions ensuring their efficiency. The 
author pleads for a retributive pro- 
cedure that ill accords with his deter- 
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ministic position. His attitude is per- 
haps to be explained by his curious 
conception of retribution. “If my 
crime was a free one, there is no warrant 
for punishing either for having done 
it or in order to prevent its recurrence.” 
For from that standpoint I cannot have 
been the cause of the crime, it is 
not my act. This is futile chop-logic, 
for under the classic retributive theory 
the very reason for punishment was 
found in the freedom of the agent to 
determine his own conduct, and the 
freedom and retribution theories are 
inextricably united, just as the deter- 
ministic and penal tutelage theories, 
on the other hand, are inseparable. 
Deterrent punishment is administered 
to a child not because he is without 
power to shape his future conduct but 
because he has that power. Dr. Mc- 
Connell makes the mistake of basing 
deterrent punishment not on _ that 
residual concept of freedom which 
determinism does not take up, but on 
the notion of a determinism with which 
freedom is incompatible. He thus 
offers*a strange mingling of the older 
and newer theories, rather than a logi- 
cal application of determinism. The 
result is that he is led unconsciously, 
somewhat in the manner of Saleilles, 
to exaggerate the moral responsibility 
of the criminal, and to defend a retri- 
butive system as opposed to a system 
based wholly on the motive of social 
protection. 

Though the author professes to make 
social utility supreme, he does not really 
succeed in doing so. Is the punish- 
ment to be measured and determined 
by the principle of social utility, or to 
express the same thought differently, 
by the principle of efficacious action 
to achieve the correction or reform of 
the criminal, or is it to be governed by 
some principle antecedent to that of 
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social utility? From the concluding 
pages it is clear that it is to be governed 
not by efficacy, but by the demand of 
the social will. The will of society, we 
are told, “is the ultimate source of all 
social authority.”” ‘An act is a crime 
in so far as it contravenes the will of 
society.” Does then, the will of society 
govern social utility, or is it governed 
by social utility, or are the two so closely 
correlated that we cannot say that either 
is prior to the other? There can be 
no question as to Dr. McConnell’s 
position, for with him the social will 
is clearly supreme. When a purely 
pragmatistic position is assumed, it is 
of course easy enough to justify retri- 
butive punishment or any other insti- 
tution on which the will of society in- 
sists, whether it is actually essential 
to the conservation of the social well- 
being or not. 


MR. CHAMBERLAYNE’S THIRD 
VOLUME 


A Treatise of the Modern Law of Evidence. V. 3, 
Reasoning by Witnesses. By Charles Frederic 
Chamberlayne, Esq., of the Boston and New York 
bars, American editor of Best’s Principles of the 
Law of Evidence, American editor of the Inter- 
national Edition of Best on Evidence, American 
editor of Taylor on Evidence. Matthew Bender & 
Co., Albany N. Y. Pp. xxxiii, 1278+ 93 (index). 
($28 for the four volumes.) 

HE third volume of Mr. Cham- 
berlayne’s work on evidence, en- 
titled ‘‘Reasoning by Wittnesses,’’ will 
be of great value to the legal profession. 
Though an integral part of the entire 
work and best to be understood in con- 
nection with it, this volume is neverthe- 
less in itself a complete treatise on this 
important topic. 

A logical treatment of the subject is 
insured by a thorough going analysis at 
the outset of the mental processes of 
witnesses, yielding the important dis- 
tinction between intuition and deduc- 
tion. These principles are then applied 
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in detail. According to the proportion 
which the intuition of observation bears 
to deduction, the mental acts of wit- 
nesses are considered as intuitive infer- 
ences, where this element of observa- 
tion is greatest, through reasoned in- 
ferences, and conclusions of law or fact, 
where it is increasingly less, to judge- 
ments of experts, where it disappears 
entirely, leaving pure reasoning or de- 
duction from assumed facts in absolute 
supremacy. For administrative pur- 
poses, witnesses are regarded as ordinary 
or skilled. 

A striking feature of the present vol- 
ume is the arrangement, in proper order, 
under each class or species of mental 
process, of the various forms of human 
activity, engineering, mechanic arts, 
medicine, railroads, street railways, etc., 
which furnish practical litigation with 
illustrations of the particular rule in 
question. In this way, the busy law- 
yer may find, with any desired degree 
of minuteness, the case most nearly 
“on all fours’’ with his own. 


MUNICIPAL FRANCHISES 


Municipal Franchises: A Description of the 
Terms and Conditions upon which Private Cor- 
porations enjoy Special Privileges in the Streets 
of American Cities. V. 2, Transportation Fran- 
chises, Taxation and Control of Public Utilities. 
By Delos F. Wilcox, Ph.D. Engineering News 
Publishing Co., New York. Pp. xxi, 885 (index). 
($5 net.) 

HE first volume of this work (re- 
viewed in 22 Green Bag, p. 410) 
contained an introductory exposition of 
general principles and a discussion of 
pipe and wire franchises. The second 
volume, now before us, treats of trans- 
portation franchises and of the taxation 
and control of public utilities. There 
is an important chapter on the elements 
of a model street railway franchise. The 
views of the author on public regulation 
are clearly developed, and he is never 
reluctant to take up an aggressive posi- 
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tion when he feels that a consistent 
application of principles of sound pub- 
lic policy demand it. He represents a 
progressive yet sound attitude on the 
subject of public regulation. Yet the 
volume also presents a mass of detailed 
information regarding franchises, and 
the index renders the practices of any 
city readily ascertainable. 

We are inclined to approve the writer’s 
views to the effect that original cost 
offers a better test of capital value than 
cost of reduplication, that increments of 
land value should be annually added to 
the capital value, that actual capital 
should approximate as nearly as pos- 
sible to capital value and should be fully 
paid in, that the market value of stock 
should be kept near par by publ’c regula- 
tion if necessary, that franchises need not 
be taxed except in unusually prosperous 
years, and that a rigid public control 
should be exercised, ensuring the ful- 
fillment of the obligation to provide 
satisfactory service and at the same 
time guaranteeing a fair dividend to the 
stockholders. The suggestion that no 
franchise should be granted for a longer 
term than thirty years is good advice. 


BOOKS RECEIVED 


The Courts, the Constitution and Parties: Studies 
in Constitutional History and Politics. By Andrew 
C. McLaughlin, Professor of History in the Univer- 
sity of Chicago. University of Chicago Press, 
Chicago. Pp. 299 (index). ($1.50 net.) 

Handbook of the Law of Banks and Banking. 
By Francis B. Tiffany, author of ‘‘Death by Wrong- 
ful Act,” and handbooks on “‘Sales’’ and “Principal 
and Agent.’’ Hornbook Series. West Publishing 
Co., St, Paul, Minn. Pp. 579 + 51 (table of cases) 
+ 37 (index). ($3.75 delivered.) 

A Short History of English Law from the Earliest 
Times to the End of the Year 1911. By Edward 
Jenks, M.A., B.C.L., of the Middle Temple, Barris- 
ter-at-Law, Principal and Director of Legal Studies 
of the Law Society. Little, Brown & Co., Boston. 
Pp. xxxviii, 379 + 11 (index). ($3 met.) 

Majority Rule and the Judiciary: an examina- 
tion of current proposals for constitutional change 
affecting the relation of courts to legislation. By 
William L. Ransom, of the New York bar. With 
an introduction by Theodore Roosevelt. Charles 
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Scribner’s Sons, New York. Pp. xx, 183 (index). 
(60 cts. net.) 


Law of Contract. By William T. Brantly, 
Reporter of the Court of Appeals of Maryland; 
author of the “Law of Personal Property,”’ etc., 
formerly Professor of Law in the University of 
Maryland. 2d ed. revised and enlarged. M. 
Curlander, Baltimore. Pp. 466 +39 (table of 
cases) + 55 (index). ($4 net.) 


The Law and Practice in Bankruptcy under the 
National Bankruptcy Act of 1898. By William 
Miller Collier. 4th ed., by William H. Hotchkiss, 
9th ed. with amendments of 1903, 1906 and 1910 
and with decisions to July 1, 1912, by Frank B, 
Gilbert, of the Albany bar, editor of Street Railway 
Reports, Annotated, joint author of Commercial 
Papers, etc. Matthew Bender & Co., Albany, 
mm T- Pp. Ixxvii, 1313 + 107 (appendix) + 93 
(index). ($9.) 
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Criminal Procedure. ‘The Burrell Oates 


Case.” 
Criminal Law and Criminology 407 (Sept.). 


“The fact that Burrell Oates, a negro, who has 
been convicted of murder in the first degree 
five times, is still unhanged, might not have 
stirred as much comment as it has but for the 
fact that Holly Vann, a white accomplice, was 
convicted the first time he was tried and promptly 
hanged. Texas doesn’t understand why it 
should be so difficult to hang the negro. The 
Burrell Oates case is one of the facts forcing 
both of the present candidates for Governor of 
Texas to declare for court reform, which will put 
additional obstacles in the way of reversal of 
either civil or criminal cases. . . . 

There was no evidence of error in the 
record, . . . but Judge Ramsey held the Gov- 
ernor had no right to appoint a special judge 
to try a case than had the porter in his office. 
He writes one of the most earnest opinions he 
has ever handed down, in making this point, 
and he refers to Burrell Oates as ‘probably a 
very guilty negro,’ but says that it is necessary 
to have the court which tries him authorized 
by the constitution.” 


Criminoldgy. ‘Negro Crime and Strong 
Drink.”” By Booker T. Washington. 3 Journal 
of Criminal Law and Criminology 384 (Sept.). 


“A further confirmation of the fact that 
prohibition tends to reduce crime is shown by 
the statement of Chief Justice Walter Clarke 
of the state of North Carolina, who says that 
since prohibition has gone into effect in the 
state the general crime rate has been reduced 50 
per cent.” 


“Police Gleanings.” By Joseph Matthew Sul- 
livan. 3 Journal of Criminal Law and Crimi- 
nology 393 (Sept.). 

“It is interesting to ask the vagrant what his 


personal opinion is concerning the legal qualifi- 
cations of the different members of the judiciary. 


By Chester T. Crowell. 3 Journal of 


The ability of the judge is determined by the 
leniency or severity of the sentences imposed in 
various cases. If a judge is easy-going and im- 
poses light sentences the vagabond sings his 
praises and extols him to the skies. In like 
manner if the judge is unnecessarily inquisitive 
and imposes severe sentences he comes in for 
universal condemnation.” 


See Juvenile Delinquency, Penology. 
Desertion. See Domestic Relations. 


Direct Government. ‘The Initiative and 
the Referendum in Switzerland.’”’ By William E. 
Rappard. American Political Science Review, v. 
6, p. 345 (Aug.). 


“Viewed in the light of Swiss experience, the 
apprehensions of those who predict that the 
initiative and referendum lead to social revolu- 
tion are as unfounded as the fears of those who 
expect these institutions to work against all 
cultural progress. In Switzerland their result 
has simply been a legislation eminently charac- 
teristic of the national temperament. The Swiss 
have therein shown themselves as they are, a 
well-schooled, practical, unimaginative, thrifty 
and enterprising people, averse to high-flown 
political speculation, but awake to the possibili- 
ties of careful progress; jealous of their local 
autonomy, but not stubbornly loath to sacrifice 
it on the altar of national unity when general 
interest clearly demands a sacrifice; suspicious 
of all superiority and hostile to all social and 
economic privileges, but still more suspicious of 
and hostile to all policies which tend to destroy 
the privileges of superior wealth and _ ability 
by encroaching too boldly on the personal liberty 
of all; impatient of arbitrary rule, but willing 
to submit to authority when imposed by the 
will of the majority and especially when backed 
by historical tradition; unsentimentally sym- 
pathetic to deserving poverty, but almost harshly 
unfeeling for thriftless indolence.” 


Domestic Relations. ‘The Court of Domes- 
tic Relations of Chicago.” By William H. Bald- 
win. 3 Journal of Criminal Law and Criminology 
400 (Sept.). 


“As Judge Goodnow says, non-support of 
wife or children should be an extraditable crime, 
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as it already is when coupled with desertion, 
which is made a misdemeanor under the law. 
It would be a mistake to make it a felony to 
secure extradition, as was done by New York, 
followed by other states since, for it could not 
then be handled in Judge Goodnow’s court by 
his efficient methods, which conclusively demon- 
strate the unwisdom of indulging in undue 
severity in such cases.” 


General Jurisprudence. See Government. 


Government. ‘Sovereignty.”” By W. A. 
Coutts. 75 Central Law Journal 223 (Sept. 20). 


This article contains some interesting and 
indeed valuable points. For example: — 


“The distinguishing feature of constitutional 
government consists of the ease with which 
the sovereign power or some portion of it, that 
is to say, the will of the people or of some portion 
of them, can be applied in practice to the ordi- 
nary functions of government. The reservation 
of sovereign power to the people, so far from 
being a distinctive feature of American law, 
is a feature pertaining to the laws of all nations, 
not indeed that such power is expressly reserved, 
but that its reservation is a moral and physical 
necessity because of the simple fact that one 
man’s energy cannot be transferred to another. 

“It is, of course, only by a legal fiction that 
the whole people of a nation can be regarded as 
a corporation sole. Its corporate action must 
always be through agents, and a multitude of 
agents are now employed in the work of govern- 
ment where there were formerly but few em- 
ployed. Nevertheless the corporation action of 
the nation is as binding upon each individual 
as it would be if it were the action of the indi- 
vidual himself, and indeed, more so, and hence 
the fiction by which the sovereign people can 
be regarded as a corporation sole is not more 
absurd than that which imputes corporate exist- 
ence to the King. 

“When, however, one comes to examine the 
real nature of sovereign power, he sees that it is 
very far from being supreme, absolute or uncon- 
trolled. In the first place, the action of every 
nation is controlled by the common sense and 
common morality of mankind.” 


“The Parliament Act of 1911, II.” By Alfred 
L. P. Dennis. American Political Science Review, 
v. 6, p. 386 (Aug.). 


“Over all these questions there rests the 
shadow of the Cabinet, to which Sir William 
Anson rightly says, ‘legislative sovereignty may 
be said to have passed.’ He also refers to the 
effect of the payment of a salary to the mem- 
bers of the House of Commons as an additional 
reason why men will shrink from independence 
and the prospect of a dissolution. The power 
of the Cabinet may thereby be increased. . . . 

The Parliament Act, while it emasculates the 
horde of ‘backwoodsmen’ in the House of Lords 
and gives rough equality to both political parties, 
has probably placed the chief power more 
definitely in. the hands of the twentieth century 
party machine as controlled by party leaders. 
Potentially democratic it is first of all the ‘apothe- 


osis of party.’ Thus in one sense the public 
had a Hobson’s choice of ‘revolutions.’ Though 
the Parliament Act is only half a ‘revolution,’ 
inasmuch as in years of Conservative govern- 
ment the country had already become familiar 
with most of its possibilities.” 


See Direct Government, Local Government. 


India. ‘The High Courts in India.” By Sir 
Henry T. Prinsep. Nineteenth Century, v. 72, 
p. 455 (Sept.). 


“In 1872 Sir James Fitzjames Stephen, the 
law member of the Governor-General’s Council, 
summed up the situation, and in a well-known 
minute expressed his own opinion on the sub- 
ject. His recommendations were not accepted, 
and the only result was the separation of the 
Civil Service into two separate departments — 
judicial and executive — under which the pros- 
pects of official advancement were so clearly in 
favor of the latter that candidates for judicial 
service were few, and as a rule represented the 
least capable in the Civil Service.... In 
ee a Judgeship of the High Court is a 
cul-de-sac and a bar to higher office under Gov- 
ernment either in India or in England, whereas 
in Madras and Bombay it has usually led to a 
seat in the Local Council, and even to the 
Council of the Governor-General.” 


Industrial Accidents. See Workmen’s Com- 
pensation. 
Interstate Commerce. See Railway Rates. 


Juvenile Delinquency. ‘The Responsibility 
of Children in the Juvenile Court.’”’ By H. H. 
Goddard. 3 Journal of Criminal Law and Crimi- 
nology 365 (Sept.). 


“Twenty-five per cent at least of the children 
who come before our Juvenile Courts are feeble- 
minded. Therefore, it is incumbent upon every 
person who is interested in the work of children 
to insist that every child who comes before the 
court shall be tested — by the Binet test until 
something better is evolved — and if he proves 
to be feeble-minded, he shall be provided for 
in an institution where he can be made happy 
and useful and cared for throughout life, rather 
than be sent to the reformatory for a few years or 
to a detention school for a few weeks and then 
be let out to commit misdemeanors again be- 
cause he has no power of doing otherwise.” 


“‘The Big Three,’ 1905- 
North American 


Life Insurance. 
1912.” By Sydney Brooks. 
Review, v. 196, p. 484 (Oct.). 


Since the upheaval in the three great life 
insurance companies seven years ago— the 
Equitable, the Mutual, and the New York Life 
— “each company has turned the interval to 
account by inaugurating a rigid policy of inter- 
nal reform, has improved the character and 
yield of its investments, has greatly diminished 
its expenses, has revolutionized its administra- 
tive methods and arrangements, and has added 
year by year to the returns to its policy-holders.” 


Local Government. ‘Village Government 








530 


in New England.” By Frank G. Bates. American 
Political Science Review, v. 6, p. 367 (Aug.). 


Village government has been most highly 
developed in Vermont, Maine ranking second, 
and Connecticut (under the name of “borough” 
government) third. Massachusetts, however, 
affords types of minor forms of municipal in- 
corporation, in its legislation constituting fire, 
water supply, and similar districts. 


Marriage and Divorce. ‘The ‘Ne Temerel 
and the Marriage Law in Canada.” By J. G. 
Snead-Cox. Nineteenth Century, v. 72, p. 570 
(Sept.). 

Treating from a Roman Catholic standpoint 
of the larger questions of the relations between 
state and religion involved in the case (see 24 
Green Bag 445). 

See Domestic Relations. 


Panama Canal. ‘The Panama Canal Tolls: 
A British View.”” By Archibald R. Colquhoun. 
North American Review, v. 196, p. 513 (Oct.). 

“The essential feature for the success of the 
canal is that it should compete on favorable 
terms with existing trade routes, and especially 
with the transcontinental railroads. Any dis- 
criminating regulation will increase the possi- 
bilities for competition and decrease the margin 
of profit; it will also increase the necessity for 
close calculation in estimating possible profits; 
and all these things will, particularly at the out- 
set, militate against the free use of the canal. 
Moreover, the possibility of directing trade into 
particular channels is better met by direct dub- 
sidies than by a general immunity from tolls.” 

“Was Panama ‘A Chapter of National Dis- 
honor’?”’ By Rear-Admiral A. T. Mahan, 
U.S.N. North American Review, v. 196, p. 549 
(Oct.). 

“The treaty of 1846 not being applicable, 
the United States possessed an unimpaired inter- 
national right to act as her interests demanded. 
A measure which should wholly bar all access by 
sea to the Isthmus was entirely within her legal 
competence. She had a legal right even to 
take a side, if she chose. She did not take a 
side, because neither Colombian nor Panama 
forces were to,be permitted to land within fifty 
miles of Panama. . . . The order to the United 
States naval officers not to permit a landing 
within fifty miles of Panama was. . . wholly 
within the legal competence of the United States. 
It insured the neutrality of the Isthmus; an 
expression which means simply that the terri- 
tory shall not be permitted to be a scene of war. 
= “— was that the insurrection was suc- 
cessful.” 


Penology. ‘The Treatment of Crime — 
Past, Present and Future.”’ By Warren F. 
Spalding. 3 Journal of Criminal Law and Crim- 
inology 376 (Sept.). 

“Reformatories deal with only a small per- 
centage of the criminals. The penitentiaries 


deal with another small percentage. Great 
progress has been made in their administration. 
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Their most serious evils grow out of the ancient 
theories respecting criminals. Legislatures, with 
no special qualification for such work, say that 
certain offenses shall be punishable by imprison- 
ment in the state prison. These offenses are all 
‘felonies’; the men who commit them are 
‘felons.’ Felons and felonies are not all alike, 
yet only one place is provided for their punish- 
a ne of the worst results of the 
unclassified penitentiary is that its administra- 
tion and discipline must be adapted to the worst 
men. 

“But penitentiaries and reformatories, to- 
ether, deal with only a few of the criminals, 
he problem of the felon is a simple one com- 

red with the problem of misdemeanant. 
isdemeanants outnumber the felons many 

times, but receive little attention, except from 
the police. The county prisons are filled with an 
ever-shifting population, for whose reclamation 
and restoration nothing is done. What can be 
done? First, classify the misdemeanants. The 
drunkards should be put by themselves. They 
should not be treated as criminals, or with crim- 
inals. They need light, air, sunshine, hard work 
in the open, and much longer sentences than they 
would receive on the penal basis. Other misde- 
meanants should be classified on the basis of 
character, and then their needs supplied. Prom- 
inent among these is education. t is should not 
be confined to illiterates. It has been proved that 
intellectual improvement is attended by moral im- 
provement. The warden of the Massachusetts 
state prison says that no man who has learned to 
read and write in his prison has returned.” 


“Some Fundamental Problems of Criminal 
Politics. By Giulio Q. Battaglini. 3 Journal of 
Criminal Law and Criminology 347 (Sept.). 


Apropos of the draft penal codes of Austria, 
Germany and Switzerland. 

“In the German Drafts the transition from 
punishments to measures of security is very 
remarkable. Thus §42 of the Draft German 
Code of 1909 provides for the placing of the 
criminal in a workhouse (Arbeitshause), but then 
goes on to give my! to the judge to apply 
punishment, if the delinquent shows _himse 
incapable of work. Ferri has remarked that ‘this 
legislative admission is of itself sufficient to 
destroy the pretty castle of cards, ingeniously 
built up to maintain a distinction between 
punishments and measures of social security, 
which is the shadowy survival of discarded 
theories, not light of positive reality.”” To me, 
on the contrary, it seems clear as midday light 
that, if for one remedy another may be substi- 
tuted, then it is connoted that the two remedies 
are not identical. And further their difference 
arises from the fact that punishment is resort 
to, when measures of security have been tried 
in vain. This demonstrates that there is some- 
thing in punishment, which has a peculiar and 
distinct efficacy in dealing with crime.” 


“Behind the Bars: The Recollections of a 
Prisoner in a New York State Prison.” Ouélook, 
v. 102, p. 132 (Sept. 21). 

An excellent description of the routine of 
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convict life in a humanely administered prison 
in which discipline was well maintained. The 


writer's point of view is directly opposite to that 
of Lowrie in his recent book on the California 
rison of San Quentin, and unconsciously does 
onor to the effectiveness of the newer penal 
methods. 


Procedure. See Criminal Procedure. 


Railway Rates. ‘Present Problems in Rail- 
way Regulation.”” By William Z. Ripley. Politi- 
cal Science Quarterly, v. 27, p. 428 (Sept.). 

“May power to fix minimum rates, so neces- 
sary to an adequate program of control, be consti- 
tutionally delegated by Congress? ... Surely 
it seems an anomaly that the Government should 
ever seek to fix such a lower limit below which 
compensation may not be had. And yet many 
cases show that this is absolutely necessary to 
the end that justice may be done.” 


Social Progress. The Abolition of Pov- 
erty.” By Jacob H. Hollander, Professor of 
Political Economy, Johns Hopkins University. 
Atlantic, v. 110, p. 492 (Oct.). 


“In the last fifteen years the population of 
the civilized world, excluding China, has been 


Latest Important Cases 
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increasing at the rate of about one per cent 
a year, whereas the average annual increase in 
the five great cereals, wheat, corn, oats, rye, 
and barley, has been about 2.5 per cent. In 
other words, production has increased two and 
a half times as much as was necessary to keep 
per capita consumption constant.” : 


Taxation. ‘‘Recent Tax Reforms Abroad, 
I,” By Prof. E. R. A. Seligman. Political Science 
Quarterly, v. 27, p. 454 (Sept.). 


Meeting of significant developments in Great 
Britain, Germany, and Australia. 


Workmen’s Compensation. ‘How Ger- 
many Deals with Workmen’s Injuries.” By 
Eva E. vom Baur. Political Science Quarterly, 
v. 27, p. 470, (Sept.). 


Interesting statistics are presented. If the 
same interest and sympathy could be instilled 
into the minds of American as of German em- 
ployers, ‘‘we would not have to read that barely 
one-eighth of the industrial accidents are paid 
for, and that the best showing has been made by 
Wisconsin, where fifty per cent of the injured 
workmen received some compensation, if only 
for medical purposes.” 





Latest Important Cases 


Defamation. Libel per se — Words Imputing 
Want of Business Credit. Md. 


The plaintiff in Stannard v. Wilcox & Gibbs 
Sewing Machine Co. purchased a sewing machine 
of the defendants, and after paying four months’ 
instalments declined to make further payments 
and asked for the removal of the machine. The 
defendants then wrote to the New York cor- 
poration, of which plaintiff was the local agent, 
reciting the foregoing facts and threatening a 
civil suit against the plaintiff. On learning of 
the contents of this letter the plaintiff brought 
his action to recover damages for an alleged-libel, 
and the demurrer of the defendants was sustained 
by the Court below. 

In the Court of Appeals of Maryland the 
judgment was affirmed (May 10, 1912), the 
Court (Stockbridge, J.), after reviewing the 
authorities on communications libelous per se, 
saying: — 

“A generalization from all these cases leads to 
the conclusion that in order for words not ordi- 
narily actionable in themselves to be libelous 
per se, because affecting the plaintiff in respect 
to his business, occupation or profession, it is 
necessary that the words have a reference to him 
in that capacity. Words which impute to per- 


sons engaged in business, such as merchants 
traders and others in occupations where credit, 
is essential to the successful prosecution of their 
occupation, nonpayment of debts, want of 
credit or actions which tend to lessen their credit, 
are libelous per se, unless they are privileged 
communications. In this case, Mr. Stannard 
was not in business on his own account, he was 
the local manager for a nonresident corporation. 
It is not alleged or suggested that he had any 
occasion for the use of credit, or that his credit 
had been in any way impaired or affected.” 
(Washington Law Reporter, Sept. 20.) 


Election Laws.— Nomination Certificates of 
Independent Candidates — Unreasonable and 
Discriminating Statute Requirements Governing 
Number of Signers— Provision of Levy Law 
Unconstitutional. N. Y. 


By a decision handed down in New York State 
Sept. 5 by Supreme Court Justice A. S. Tompkins 
the provision of the Levy election law making 
1,500 signatures necessary in an independent 
nomination petition for county officers and 800 
signatures for Assemblyman was declared uncon- 
stitutional and void. Justice Tompkins in his 
opinion concluded that the present law was un- 
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reasonable, unjustly discriminative, and void 
in view of the fact that it called for an excessive 
proportion of the figures of the nomination 
petition to the total number of legal voters of 
the county. 

The decision was rendered in the case of 
People ex rel. Hotchkiss et al. v. Smith et al., 
Board of Elections of Putnam County. 

The Appellate Division affirmed the order 
directing that a peremptory writ of mandamus 
issue directing the Board of Elections of Putnam 
County to disregard the provisions of the statute 
in question as unconstitutional and void. 

On appeal, the Court of Appeals, Chase, J., 
writing the opinion, said that jurisdiction would 
be assumed in matters of a pressing public nature 
involving public officers. In Putnam county 
the average total vote at general elections is 
a little over 3,000. “A statutory provision re- 
quiring the signatures of 1,500 or even 1,000 voters 
to entitle a person to file a certificate for inde- 
pendent nominations is, in view of the total 
number of voters in some of the counties of the 
state, so manifestly unreasonable as a matter 
of law that the unconstitutionality of the 
requirement does not make necessary any dis- 
cussion by us.” The order of the Appellate 
Division was so modified as to direct the Board 
of Elections to receive certificates of nomination 
for certain offices when signed by 500 legal voters. 
(N. Y. Law Jour., Oct. 8.) 


Joint and Several Guarantors. — Con- 
tribution Enforced after Claim was Barred by 
Statute of Limitations — Promissory Notes. 

N. Y. 

In Hard v. Mingle, decided by the New York 
Court of Appeals Oct. 1, two parties guaranteed, 
jointly and severally, the payment of a promissory 
note to a bank which it discounted for a third 
party. After the bank took the note, but 
before its'maturity, one of the guarantors died. 
The maker became insolvent, but the bank 
failed to commence a timely action against the 
deceased guarantor’s estate, whereupon its 
claim against the estate was barred by the 
short Statute of Limitations. The co-guarantor 
subsequently paid the note and then brought 
an action against the estate of the deceased 
guarantor for contribution. 

It was held, per Haight, J., that the action 
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could be maintained; that failure of the bank 
to commence a timely action against the e. 
tate of the deceased guarantor did not relieye 
the co-guarantor from full liability, or the 
decedent’s estate from liability to make cop. 
tribution to him. (New York Law Journal, 
Oct. 7.) 


Wild Animals.— Duty of Keeper to Look Oy 
for Safety of Others — Degree of Care Owed tp 
Persons Admitted on Free Tickets. U.S. 

A place of amusement known as the “Hippo. 
drome” had been maintained for some time in 
Kansas City. In connection therewith was 
a wild animal show, with cages installed along 
one side of the room containing lions and other 
animals. A certain Miss Cushman, wearing a 
red hat, went to an afternoon performance with 
a view to going home with one Miss Rose, one 
of the exhibitors and trainers of the lions. She 
was admitted without having purchased a ticket, 
for Miss Rose had left word with the doorkeeper 
to that effect. The show closed, Miss Rose 
giving the last performance, and the lions wer 
returned to their several cages. The audience 
left, but Miss Cushman remained, waiting for 
Miss Rose to come back from the dressing room. 
At some time during this wait four lionesses 
had been turned back from their cages into the 
arena. Probably attracted by the red hat, or 
because of some vicious propensity, one of the 
lionesses reached through the bars of the arena 
and seized the young woman by the head and 
seriously lacerated her. She brought suit for 
$5,000, and the jury found for her in the sum of 
$3,000. 

The United States Circuit Court of Appeals, 
eighth circuit, held that while it is not unlawtul 
for a person to keep wild beasts, though they 
may be such as are by nature fierce, dangerous, 
and irreclaimable, it is their duty to keep them 
in such a manner as to prevent the occurrence of 
an injury to others through such vicious acts of 
the animals as they are naturally inclined to con 
mit. Miss Cushman was not a _trespassef, 
even though she bought no ticket, but was law 
fully in the place with defendant’s consent, and 
defendant owed the same degree of care to pro 
tect her from injury as to other visitors. Judg- 
ment for plaintiff affirmed. Parker v. Cushman, 
195 Federal Reporter 715. 
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TAKING THE BENCH OUT OF 
PARTY POLITICS 


here seems to be a growing ten- 

dency to take the election of 
judges out of politics in states where 
the judges are elected by the people. 
One device favorable to this result is 
that of holding separate elections, at 
which no candidates other than those 
for judges are to be voted for and the 
attention of the public need not be 
diverted from the real issues by political 
and partisan considerations. When not 
only separate judicial elections are held, 
but bar primaries are also organized, 
the election of judges on a nonpartisan 
basis is pretty sure to come. 

The Chicago Bar Association has 
successfully applied the principle of 
the bar primary, in a state which has 
provided for separate elections. Presi- 
dent Edgar B. Tolman, in his last annual 
report, indicated the ideal procedure 
to be followed. Broadening his sug- 
gestions to make them apply to any 
bar association, we may say that bar 
primaries should be organized well in 
advance of party primaries or con- 
ventions, and the co-operation of the 
press should be invited to aid in the 
nomination and election of those selected. 


» Before the primary is held, however, 


full information regarding the fitness of 
all probable candidates should be pro- 
cured and circulated among the mem- 
bers of the bar. Such an arrangement 
saves members of the bar the annoyance 
of a flood of letters from those seeking 
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office, and candidates expenses of solici- 
tation. The sending out of a complete 
circular to the members of the bar may 
well be coupled with a request that 
the latter shall avoid pledging them- 
selves to support any candidate in ad- 
vance of the announcement of the 
results of the bar primary. The action 
of the primary, secured by this fair and 
satisfactory method, is apt to be con- 
clusive and to receive the support of 
both press and public. 

The plan of nonpartisan bar nomina- 
tions has lately been tried in Denver, 
where candidates for five district judge- 
ships were named this summer on a 
secret ballot, for presentation to the 
political party conventions in the hope 
of securing uncontested nominations. 

We understand that in Virginia the 
bar associations practically nominate 
and elect the judges, even the politicians 
acquiescing in the wisdom of this 
course. 

The next best thing to the non- 
partisan method of choosing judges is 
the bipartisan method. It has been the 
custom in New York State, when two 
vacancies exist in the Court of Appeals, 
to nominate a Republican and a Demo- 
crat, and most of the county bar 
associations have recently adopted reso- 
lutions asking for the continuance of 
the custom this fall. It remains to be 
seen whether the party which has 
command of the situation will avoid the 
temptation this year to snatch two 
judgeships, or will yield to the strong 
pressure of the influence of the state 
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and county bar associations and that 
of New York City. 





LIMITATIONS ON THE FREEDOM 
OF THE PRESS 


HE constitutionality of the legis- 
lation adopted by the last ses- 

sion of Congress in the form of a rider 
to an appropriation bill, encroaching 
somewhat upon the private business of 
newspapers by requiring them to publish 
statements of the owners of their stock 
and the volume of their paid circulation, 
is at least open to serious doubts. 
Even if the measure may be sound in 
part, some of its most salient features 
are hardly likely to survive the test of a 
judicial determination of their consti- 
tutionality, and the unsoundness of 
some provisions may vitiate the law so 
thoroughly that the less objectionable 
provisions will fail with the rest. It is 
widely considered questionable jour- 
nalistic ethics, in most cases, for a paper 
to print as ordinary reading matter 
what is actually paid for as advertising, 
this principle being recognized, for 
instance, in a Massachusetts statute 
relating to political advertisements. 
There is also something to be said in 
favor of compelling newspapers to dis- 
close their ownership to their readers, 
as is required by the New York statute. 
It seems to be beyond the constitu- 
tional power of Congress, however, 
to deal with these subjects specially 
appropriate to state legislation except 
in so far as may be possible without 
exceeding the scope of the authority to 
regulate the use of the mails; and for 
this reason legislation applying to all 
newspapers, whether circulated by mail 
or otherwise, enforced by a much 
more drastic penalty than merely that of 
exclusion from the privileges of the 
mails; may be subject to a successful 
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attack in the courts. It is conceivabk 
that under a liberal interpretation ¢ 
the police power, in line with tha 
adopted in recent decisions of the United 
States Supreme Court, that in Nobk 
State Bank v. Haskell for instance, 
the giving of this information to news. 
paper readers about owners and adver. 


tisers might be treated as one of the; 


“great public needs,” and that Congres 
would thus have the right to exclude 
from the mails publications failing to 
meet such requirements. That would 
be about as far as it would be possible 
to go in upholding the validity of this 
legislation. It clearly overreaches itself 
in calling for statements of circulation, 
which cannot be regarded as in any 
sense a great public need. It alw 
seems to discriminate unfairly in favor 
of religious and fraternal periodicals, 
and likewise in favor of weekly at the 
expense of daily publications. On the 
latter grounds of unfair discrimination 
alone its constitutionality may perhaps 
be successfully assailed. 


CULPABLE NEGLIGENCE 


““TN an insurance case tried in a 

Ohio town,” says a Cleveland 
lawyer, ‘‘a youthful attorney asked a 
old sailor, during the course of his cross 
examination, at what time of day 4 
certain collision occurred. 

“About the middle of the first dog- 
watch,” was the reply. 

“In summing up the case, the youth 
ful lawyer enlarged upon the information 
thus imparted, as follows: — 

“ ‘You can imagine, gentlemen of the 
jury, the care which was exercised on this 
occasion, when, as appears from th 
testimony of one of the plaintiff's ow 
witnesses, this valuable ship and he 
cargo, to say nothing of the lives of the 
passengers and crew, were entrusted t0 
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what, gentlemen? — why, to the mere 
watch of a dog!’” 


SUPREME COURT DISTRICTS IN 
ILLINOIS 


N many ways the faults of the 

judicial system of Illinois lie at 
the door of the legislature. 

One of the fundamental causes of 
the failure of the courts to respond to 
the need of the people as a whole comes 
from the failure of the legislature to 
reapportion the Supreme Court dis- 
tricts in accordance with the population 
of the state. 

The constitution provides that the 
Supreme Court districts shall be ap- 
portioned “upon the rule of equality 
of population as nearly as county bounds 
will allow.” In spite of this mandate 
the legislature has failed to reapportion 
Supreme Court districts at any time 
since the constitution was adopted. As 
a result, one-half the population of the 
state is crowded into a single district, 
while the other half of the population 
is represented by six judges. 

It is not charged that this rotten 
borough system of apportioning Supreme 
Court districtshas been used by Supreme 
judges intentionally to oppress. The 
fact remains, however, that judges of 
the Supreme Court are men. That 
they are eminent men in their locali- 
ties, does not endow them with com- 
prehension to grasp conditions entirely 
outside of their experience. Even the 
best country lawyers have very small 
practice as compared by city standards. 


; Country trial judges have few cases and 


ample time to try them. Country 
jurors are glad to serve in the winter, 
and the better class of countrymen in 
the winter gladly spend long weeks at 
the county seat at public expense, and 
earning a daily wage. 
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With their superabundance of time 
country lawyers fairly revel in working 
out fine technical points of law which 
country judges enjoy to mull over, while 
the friends and adherents of contesting 
attorneys enjoy the display of wit and 
legal acumen of their champions. 

In the city conditions are reversed. 
The enormous rents, combined with the 
high cost of necessities, compel lawyers 
to transact an enormous amount of liti- 
gation to obtain an income sufficient to 
maintain the position which their pro- 
fession demands of them. 

The best citizen looks upon jury ser- 
vice as an affliction. Indeed, it is a 
serious burden upon all business men, 
professional men, and higher wage 
earners. Litigation is heavy in the cen- 
ters of population, and crowds on the 
courts, which are unable to dispose of 
it as it comes. 

Trial judges in Cook County, while 
they average high in citizenship, do not 
occupy a professional, social, and politi- 
cal position proportionate to that of the 
country judges. They tend to weaken 
before powerful clients or political attor- 
neys, and to defer their legal judgment 
to the great metropolitan lawyers who 
appear before them. 

The character of litigation and liti- 
gants and of circumstances surrounding 
lawsuits and practice of law is prac- 
tically different from what pertains in 
the six country Supreme Court districts. 

Yet appeals from this mass of litiga- 
tions are taken to a tribunal six-sevenths 
of which have no instinctive knowledge 
or adequate comprehension of the con- 
ditions on which they pass. 

The great principles of the common 
law can be made to fit differing condi- 
tions, and where they are sympatheti- 
cally and intelligently applied bring 
generally good results. But it is impos- 
sible for any six men to apply these 
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principles to conditions with which 
they are so utterly unfamiliar as are the 
six country Supreme Court judges of 
Illinois with metropolitan conditions. 

An honest reapportionment of the 
Supreme Court districts will automati- 
cally cause needed changes in the 
burdensome rules which now oppress 
litigants and obstruct justice. 





THE CHARGE OF THE GRAFT 
BRIGADE 


(With apologies to the spirit of Tennyson) 


There were 600 claimants for $64,000 left by 
Jeremiah Moynihan, a St. Louis rag picker. 
— News item. 


AGERLY, eagerly, 
Eagerly onward, 
Soon as they heard of his death 
Came the six hundred. 
Living they knew him not, 
But now with pace full hot 
Into the chamber of death 
Rush the six hundred. 


“Forward the Moynihans!” 
On come the warring clans. 
Altho by many leagues 
Their homes are sundered, 
They could not let go by 
This tempting slice of pie; 
That is the reason why 
Into the chamber of death 
Sneaked the six hundred. 


Dollars to right of them, 
Dollars to left of them, 
Dollars in front of them; 
Everyone wondered 
What kind of tale to tell 
His bank account to swell 
And with old Jerry’s wealth 
To line his pockets well; 
Greedy six hundred. 
Behold them walking home! 
A ragged host they come, — 
Someone has blundered. 
They did but hold the bag 
While others took the swag, — 
Foolish six hundred. 


SIRIUS SINNICUS. 
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OUT OF HIS OFFICE FOR A WEEK 


OL. J.T. HOLMES of Columbus, 0, 
who has furnished the Green Boy 
with many good anecdotes, tells the 
following story: 
“Colonel James Watson of the 40th 
Ohio, in some charge on the Atlanta 
campaign — Kenesaw Mountain — was 


pulled in over the enemy’s works bya } 


stalwart Confederate. He was a rather 
short, slender, dark-featured, black-eyed, 
black-haired young man of high spirit, 
intelligence and courage, but on that 
occasion had gone so far that ‘discretion 
was the better part of valor.’ 

“They sent him to perhaps two 
different prisons and then to Libby, at 
Richmond. In course of two or three 
months, one of the Confederate prison 
surgeons conceived a great liking for the 
little Yankee Colonel, who some years 
after the war told the writer whos 
Ohio regiment was on that same cam- 
paign that he read Grote’s History of 
Greece, in fine print, while he was con- 
fined in Libby. 

“At the end of the imprisonment, one 
day in the fall of 1864, the surgeon car- 
geon carried a bundle as he went toa 
small room in the prison, and the guards 
did not notice that the Colonel passed 
newly clad into the exchange line, much 
in advance, as he well knew, of his 
time and turn for passing beyond the 
lines —a practical escape. The Con- 
federate friend had said cautiously, 
“Colonel Watson, have youany money?” 
“Not a cent.” “Well, here are $800, 
Confederate money; this ought to help 
you through, good-bye.” 

“The war closed; the Colonel had not 
heard from his ‘friend in need,’ and after 
a few years, at work in his law office in 
the Capital City, wrote to some cor 
respondent in Richmond in an effort to 
find him. The effort was a success and 
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the Colonel sent the ex-Confederate 
surgeon $800 in gold. Some consider- 
able time later, Watson was one day 
working away at his desk and among his 
books, when a fine looking gentleman 
stepped in and inquired for Colonel 
Watson. Turning to him the latter 
said, ‘I am Colonel Watson, what can I 
do for you?’ ‘Well, sir, I am Major —, 
the Confederate surgeon, whom you 
knew in Libby prison.’ Instantly Wat- 
son sprang to him, grasped his hand, 
half embraced him and began to express 
his joy at the meeting. Suddenly he 
stopped, closed his desk with a bang, 
turned to his office mate, and saying, ‘I 
shall be out of the office for a week,’ 
went out with the Major. 

“Arm in arm they started on the 
week’s entertainment; never entirely 
sober, never drunk, but mellow, talka- 
tive, inseparable, at the theatres, in the 
Capitol, on the streets, at the club, in the 
restaurants, calling among the best 
families, at appropriate times and in 
proper condition, they fought the war 
over again, and especially their several 
and joint parts therein, including the 
phases of the prison episode and its 
connections and separations, until the 
final farewell and the Major’s boarding 
the cars for his southern home. 

“The Colonel closed his desk forever a 
few years ago, leaving a record as soldier 
and lawyer and citizen untarnished. 

“Of the Major’s later life, or his 
death, we have no information.” 





REMINISCENCES OF AN OHIO 
LAWYER 


A® HE was “rummaging among old 
files the other day in search of 
the outline of an address delivered at 
an ex-soldier gathering, years ago,” 
writes this same friend in Ohio, these 
two other anecdotes, ‘‘forgotten lore, 


turned up, dust-covered. 
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“Many years ago, say in the '30’s, a 
young lawyer removed from Wayne 
County to the capital county of Ohio. 
His career promised well and for a 
time was prosperous. He built a fine 
residence for that day; an interesting 
family was growing up around him, he 
had both legal and literary ability, and 
‘everybody was his friend.’ 

“Gradually, however, a change came 
over his life. He lost his grip physi- 
cally and to some extent mentally. 
His amiability remained after his clients 
were nearly all gone; some gleams of wit 
flashed out even after he had returned 
wholly to the jurisdiction of his first 
love, the justice of the peace. 

“As years crept on his nasal tone be- 
came more pronounced, and a sort of 
judicial paralysis set in which impeded 
locomotion. The old man’s clients 
had become like angel’s visits and the 
capacity to take of those who came or 
remained was slender. 

“We had a shrewd, keen, hard- 
headed member of the bar whose early 
education had been neglected — he 
spelled his Creator’s name with a small 
g— but who was well up in the value 
of old judgments, the methods of col- 
lecting or compromising them, and the 
practice in ‘the people’s court.’ 

“The old man brought suit for one of 
his clients against a client of the petti- 
fogger. The bill of particulars was de- 
fective and on appearance day D. at- 
tacked it by motion to dismiss; the 
old man resisted in his earnest, feeble 
way, but he was over-matched and ‘the 
Square’ dismissed his case. 

“As he shuffled from the justice’s 
room across the rotunda of the building 
to the head of the stairway on the way 
to the street, he consoled his client and 
relieved his own feelings by assailing 
his adversary’s conduct. His climax, 
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spoken half through his nose, rather 
slowly and jerkily, was, 

““T wish the legislature would pass 
an act declaring Bill D—— a skunk, and 
then it wouldn’t be manslaughter for 
anybody to kill him.’ ” 

Each has gone to his reward and each 
life had in it, toward the last, many 
elements of failure. 


“While they were in their prime, a 
young man, who has run his course and 
joined them beyond the river, came to 
this bar. Among his early cases, if not 
his first, was an action of replevin against 
his client to obtain possession of a hog. 
It was the old question of identity, the 
same, but of inferior magnitude, that 
was later involved in the Tichborne case. 

“The justice’s office was crowded on 
the day of the trial. The law of replevin 
had not then many of its recent feat- 
ures, and the young lawyer had not 
caught one material point of its opera- 
tion. He had set his heart on winning 
possession of the chattel. The verdict 
came in for his client, somewhat in its 
form, and wet the justice said about 
the damages sent his thoughts wool- 
gathering. They were still at it as he 
went down the stairs. 

“‘As soon as he struck the street, some 
friend, who had taken an interest in his 
success, hailed him, ‘Well, John, how 
did you come out?’ 

“John, still dazed, was non-committal 
and, in a’ discouraged tone, replied, 
‘Why, I—I won the case, but I lost 
the hog.’ ”’ 


THE ESOTERIC LANGUAGE OF 
THE LAW 


CORRESPONDENT sends _ us 

the following extract from a 

complaint recently filed in a New York 
court: — 


“Second: That on the 27th day of 





The Green Bag 


August, 1912, the said R. G. B. was 
duly appointed guardian ad litem of 
P. B. who is an infant by one of the 
honorable judges of this court for the 
purpose of prosecuting the cause of action 
herein set up and alleged.” 





THE FOREMAN’S VERSES 


ROM Sam B. Dannis, Esq., of the 
Los Angeles Bar, we learn the 
facts of a rather unusual incident. A 
case had been in progress in the criminal 
courts of Los Angeles for about three 
or four weeks, one McKinney being 
charged with manslaughter. A great 
deal of expert testimony was introduced 
by both sides and at the conclusion of 
which Judge Cabaniss charged the jury, 
and after twenty minutes’ deliberation 
a verdict of not guilty was returned. 
After the court received the verdict 
Judge Cabaniss, in thanking the jury, 
composed a little poem which he recited 
at the time from the bench. The fore- 
man of the jury replied to the judge in 
the following verses, written in his honor: 


“THE GATES AJAR” 
To Judge George H. Cabaniss 


The honest man ne’er needs a law, 
The just man wears a smile; 
The criminal has a mental flaw, 
Marring the whole with a soul of guile. 


You naturally are kind and just, 
Sometimes too much, by far; 

You think of the lust, the measly crust, 
With San Quentin’s gates ajar. 


Human nature is weak and depraved — 
Knowing this you seek to be fair. 

Mentally diseased many are enslaved 
And fall in the Satan-meshed snare. 


If men would think of the wasted years 
Spent behind prison walls, 

Of the useless tears and mental fears, 
They would shun error that ever enthralls. 
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When the convicts meet up yonder, 
And change stripes for robes of white, 
In their minds will ofttimes ponder 
Over darkness turned to light. 


We will not be seeking a witness 
When we meet at the final bar. 

It will be self-made fitness 
Whether we find the gates ajar. 


In our future incubator-hatch 
We will find our joys galore, 

At that royal, glorious potlatch, 
When we meet on yonder shore. 





JUDGES AS POETS 
(From the London Law Journal) 


ORD JUSTICE KENNEDY’S 
translation of the ‘Plutus’ of 

Aristophanes into English verse, which 
has just been published by Mr. John 
Murray, is another pleasing instance 
of the association of the English bench 
with scholarship and poesy. Two other 
living judges have found a rest from 
their judicial labours in wandering about 
the slopes of Parnassus. Mr. Justice 
Ridley has rendered Lucan’s ‘Pharsalia’ 
into blank verse, and Mr. Justice Darl- 
ing is the author of ‘On the Oxford Cir- 
cuit’ and other peoms. Blackstone, 
whose ‘Farewell to my Muse,’ has se- 
cured for him a niche in the Temple of 
Fame apart from the larger one which 
he occupies as a jurist, deemed it neces- 
sary to bid ‘a long, a last adieu’ to his 
Muse when the duties of the bench 
drew him to ‘wrangling courts and stub- 
born law.’ 

But welcome business, welcome strife, 

Welcome the cares, the thorns of life, 

The visage wan, the poreblind sight, 

The toil by day, the lamp at night, 

The tedious forms, the solemn prate, 

The pert dispute, the dull debate, 

The drowsy bench, the babbling hall, 

For thee, fair Justice, welcome all. 
No such obligation to renounce the 
Muses was recognized by Mr. Justice 


Talfourd, whose sudden death in the 
Assize Court at Stafford in the theme 
of the best of Mr. Justice Darling’s 
poems; his tragedy ‘Ion,’ though writ- 
ten before he became a judge, was pro- 
duced at Sadler’s Wells two years after 
he was raised to the bench, and he con- 
tinued while wearing the ermine to dis- 
play his gifts as a writer of dramatic 
verse. Most of the poets of the bench 
have, like Lord Justice Kennedy, been 
translators. Lord Bowen's literary gifts 
found expression in his translation of the 
‘fEneid,’ while Mr. Justice Denman’s 
most notable achievements were his trans- 
lation of Gray’s ‘Elegy’ into Greek 
elegaic verse and his rendering of the 
first book of the ‘Iliad’ into Latin. But 
both these scholarly judges could on 
occasion turn their hands very neatly 
to light verse. Blackstone would prob- 
ably have considered the administra- 
tion of justice a less doleful thing if it 
had been his happy lot to be the reci- 
pient of a jeu d’esprit from Bowen’s 
facile but fastidious pen. 





STARVING A JURYMAN 


OME jyears ago there lived in 
Maine one Colonel Morse, who, 
unlike many citizens, was not only will- 
ing but anxious to serve as juror. When 
the jury retired for consultation, the 
Colonel came forward as the leader, no 
matter who might be foreman. If his 
opinion was not followed, there would be 
a “hung jury.” 

Once the Colonel’s vanity was grati- 
fied. He was made foreman of the 
jury empanelled to try an important 
case. The consultation was a long one, 
but it failed to bring about an agree- 
ment. The Colonel led the jury back 
to the court room. 

“Have you agreed upon a verdict?” 
the clerk asked. 


i 
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‘May it please the Court,’’ said the 
Colonel, rising, ‘‘we have not. I have 
done the best I could, but — ’”’ and the 
Colonel, turning, cast a withering glance 
on his colleagues — “‘here are eleven of 
the most obstinate men I ever had any 
dealing with.” 

If the vain Colonel had lived in colonial 
days, he would have found that his 
glorious minority of one entailed un- 
pleasant consequences. For we read 
that once in Boston, when a juror stood 
out against his eleven fellows, the attor- 
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ney-general took him aside and directed 
him as to what he should do. 

But the man refused to follow the 
attorney’s advice, and so the court 
ordered that the eleven should be allowed 
to eat and drink as much as they pleased, 
while the refractory one might look on 
without tasting a drop or eating a 
morsel. 

The method proved effective, for 
starvation did what argument could 
not do; it brought about a unanimous 
verdict. 


The Editor will be glad to receive for this department anything lthely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and anecdotes. 





USELESS BUT ENTERTAINING 


The Pall Mall tells of a cynical American 
judge. “The prisoner,” said counsel in a case, 
“can prove that at the time the crime was com- 
mitted her maid was combing her hair.” 

“That,” replied the judge, “only proves an 
alibi for her hair — not for herself.” 





Apropos of our story last month as to the 
prolixity of counsel, there is an old story of 
Mr. Justice Darling. Counsel, in cross-examin- 
ing a witness, was very diffuse and wasted much 
time. He had begun by asking the witness 
how many children she had, and concluded by 
asking the same question. 

Before the witness could reply, Justice Darling 


interposed with the suave remark, ‘‘When you 
began she had three.” 

Of the same order was the retort of a judge of 
older day, when counsel, in addressing the jury, 
had spoken at great length, repeating himself 
constantly, and never giving the slightest sign 
of winding up. He had been pounding away 
for several hours, when the good old judge inter- 
posed and said, — 

“Mr. ——, you’ve said that before.” 

“Have I, my Lord?” said counsel, ‘I am very 
sorry; I quite forgot it.” 

“Don’t apologise,” was the answer. “I for- 
give you, for it was a very long time ago.” 

Law Notes (London). 
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Monthly Review of Leading Legal Events 


Ohio has given some surprise to the 
more conservative parts of the country 


by adopting a constitution of which the 
direct initiative and referendum are 
the most salient feature, and the experi- 
ment of a flexible organic law is unlikely 
to be attended by wholly satisfactory 


results. Doubtless the ease with which 
amendments may hereafter be adopted 
has had some influence in securing the 
introduction into the constitution of so 
many statutory matters. Some of 
these, such as the minimum wage, are of 
questionable value from the standpoint 
of public policy. The new constitution 
is far from being a model, either in form 
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or in substance, but is less radical than 
one might suppose from a superficial 
impression. 

One of the most wholesome pro- 
posals adopted was that effecting a 
reorganization of the courts. Many 
lawyers throughout the state voted for 
it to express their approval of the 
principle of ‘‘one trial, one review.” 
Chief Justice Winch of the Circuit Court 
voted for the amendment notwith- 
standing his objections to the limita- 
tion on the authority of the Supreme 
Court to declare statutes unconstitu- 
tinal. The result of the change will be 
to relieve congestion in the Supreme 
Court, by curtailing its appellate juris- 
diction. The Circuit Courts have kept 
up with their business, and no reform 
in their case was necessary, but there 
have been delays in the trial courts 
which can now be remedied by legisla- 
tion giving sufficient control of the trial 
of causes to the judges. A committee 
of the bench and bar is collaborating to 
frame a proposed practice act which 
will secure the objects sought by the 
amendment. 

Important reforms of procedure are 
recommended by a committee of the 
Missouri Bar Association, looking to 
greater dispatch and more freedom from 
harmful technicality. The San Fran- 
cisco Bar Association also has committees 
at work on questions of procedure and 
practice. 

Uniform international regulations 
governing bills of lading may be con- 
sidered by an international conference 
perhaps to be called soon under a vote 
adopted by the International Congress 
of Chambers of Commerce at Boston. 
The same body has expressed its approval 
of the Pomerene bill now pending in 
Congress, which bill also has the ap- 
proval of the Uniform State Laws Con- 
ference. 


International Congress of Chambers of 
Commerce 


The Fifth International Congress of 
Chambers of Commerce met in Boston 
Sept. 24-26, 828 delegates being present, 
representing forty countries. 

Dr. Max Apt of Berlin, in his advo- 
cacy of a unification of the systems em- 
ployed by various nations of the world 
in the use of checks, explained in great 
detail the methods employed by Ger- 
man, French, English and American 
banks, bankers and business men and 
contrasted them. The difficulties at- 
tending the unification of the check 
systems of the world’s leading nations, 
he contended, are not insurmountable, 
and he urged its accomplishment. 

Count D’Almeida of Brazil warmly 
indorsed these recommendations. 

Charles Christophe of Ghent, Belgium, 
presented the views of the Cercle Com- 
mercial et Industriel of Ghent, which 
opposed Dr. Apt’s ideas. F. F. Begg, 
of the London Stock Exchange and 
London Chamber of Commerce, stood 
pat on the present English check system. 

The Congress then voted that it was 
desirable to have a uniformity of checks 
throughout the world. 

Dangers of loss to shippers through 
irregularity in bills of lading were dis- 
cussed at length by Charles S. Haight 
of New York City. Mr. Haight quoted 
from the findings of Prof. Samuel Willis- 
son, of the Harvard Law School, who 
made an exhaustive examination of the 
bills of lading law oi foreign countries. 
Prof. Willison found ‘That the carrier 
is liable on a bill of lading issued where 
no goods have been received,” and he 
adds that it may be safely asserted 
that this rule is the law prevailing out- 
side the English-speaking nations.” 

“It is therefore, in Great Britain and 
her colonies,” Mr. Haight said, ‘and 
the United States alone, that legislation 
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is necessary to produce the first require- 
ment of a safe bill of lading.” He re- 
commended that the Congress pass 
resolutions favoring legislation now 
pending before the United States Con- 
gress to make carriers responsible, speci- 
fying the Pomerene bill as the best meas- 
ure; that the delegates express their 
approval of the work of the Cotton Bills 
of Lading Central Bureau of New York, 
and that they recommend to the per- 
manent committee the question of the 
desirability of calling an international 
conference upon the validationof through 
order-notify bills of lading and upon 
legislation and other means of making 
the system more effective. These 
recommendations were adopted after 
discussion. 

The delegates went on record in favor 
of two matters of world-wide importance 
the unification of consular invoices of 
all nations and the limitation of con- 
sular fees to cover the cost necessary 
for consular sevices, and also lower 
international postal rates and the gen- 
eralization and simplification of the postal 
systems of leading civilized nations. 

A discussion of the high cost of living 
was opened by Prof. Irving Fisher of 
Yale University, who proposed increas- 
ing the weight of the dollar enough to 
restore some of its lost purchasing power. 

President Taft addressed the delegates 
on the subject of business-like adminis- 
tration of the Government, the value 
of accurate statistics as a guide to legis- 
lation affecting commerce, the importance 
of currency reform and international 
arbitration of all disputes not excepting 
those affecting national honor and vital 
interest. 

A resolution was unanimously adopted 
in favor of the establishment of an inter- 
national court of arbitration for the 
purpose of adjudicating all differences 
between nations and preventing war 


in the future. The resolution was pre- 
sented by M. Louis Canon-Legrand of 
Belgium, president of the Congress, 
and was seconded by John Bingham, 
representing the London Chamber of 
Commerce. Through a representative 
of the State Department, the Conference 
was informed that the resolution had 
the hearty support of the United States 
Government. 

On the afternoon of the closing day 
of the sessions, Dr. Candido de Mendes 
de Almeida, dean of the school of law 
of Rio de Janeiro, Brazil, and official 
representative of the Brazilian govern- 
ment at the conference, delivered a 
lecture at the Harvard Law School on 
Brazilian law. 





Procedural Reform in Missouri 


The committee on judicial procedure 
of the Missouri Bar Association, consist- 
ing of James M. Johnson, Taylor Bryan — 
and John D. Lawson, has recommended 
several measures designed to expedite 
procedure. One is that courts should 
at all times be open for business, an- 
other is that all suits be made answer- 
able at a certain day, as under the Kan- 
sas law. It is proposed that all rulings 
of the trial court be made subject to re- 
view on appeal. Other changes recom- 
mended are: — 

Abolishing appeals to courts higher than cir- 
cuit in cases where the total amount involved 
does not exceed $500 unless the judge certifies 
that a principle of the case should go to a court 


of appeals. 

Abolishing motions in staying execution and 
allowing motions for a new trial to stay the 
proceedings. 

Permitting all causes of action between the 
same parties to be united, regardless of classifi- 
cation. 

Providing a penalty for sham and frivolous 
pleading. 

Providing that a jury trial should be waived 
unless demanded in writing within ten days after 
the issues are joined. 











Providing that judges may compute the inter- 
est and place the amount of principal and inter- 
est in its instructions to the jury. 

Providing that motions for new trials may be 
filed within four days, regardless of the ending of 
court terms. 





Personal 


Governor Osborn of Michigan re- 
cently appointed Attorney-General 
Franz C. Kuhn to the state supreme 
bench to fill the vacancy caused by the 
death of the late Jude Blair of Jackson, 
and appointed Roger I. Wykes, of Grand 
Rapids, to succeed Mr. Kuhn as Attor- 
ney-General. 

John Barnett Knox of Anniston, 
Ala., was appointed Associate Justice 
of the Supreme Court of Alabama by 
Governor Emmet O’Neal, Sept. 25, to 
succeed the late Robert Tennent Simp- 
son of Florence. The appointment of 
Mr. Knox occasioned little surprise in 
official circles. Mr. Knox is considered 
one of the ablest lawyers not only in 
Alabama, but throughout the South. 
In 1901 he served as president of the 
constitutional convention. Mr. Knox 
was born at Talladega on February 
16, 1857. He is a Presbyterian and 
traces his descent from John Knox of 
Scotland. 





Bar Associations 

Michigan. — Chief Justice Orrin N. 
Carter of the Illinois Supreme Court 
delivered the annual address before the 
Michigan Bar Association at their 
twenty-second annual meeting at Sagi- 
naw, Mich., Sept. 4-5. “The People 
and the Courts’’ was his subject. Presi- 
dent Ellridge’s annual address dealt 
with the election of judges and selec- 
tion of juries. He laid down the fol- 
lowing text: ‘These are days of stren- 
uous social and political upheaval. On 
the one hand the judges of our courts 
are attacked as no longer administering 
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law and justice in the interest of the 
people, while on the other hand our 
jury system is attacked because it yields 
too readily to popular prejudices against 
certain interests.” Judge Chester Col- 
lins, of Bay City, gave a paper on ‘‘Civil 
Procedure in Michigan Courts with 
Suggestions for its Improvement.” 


New Hampshire. — The annual meet- 
ing of the New Hampshire Bar Associa- 
tion was held Sept. 7 at New Castle, 
N. H. Judge Edgar Aldrich, the presi- 
dent, presided and made his annual 
address. The principal address was by 
Hon. Herbert Parker of Boston, former 
Attorney-General of Massachusetts, 
on “Constitutional Authority of the 
Judiciary.” He attacked the policy 
of recall of judges. Hon. Frank N. 
Parsons, Chief Justice of the New 
Hampshire Supreme Bench, made an 
address. In the evening the annual 
banquet was held, Hon. Wallace Hack- 
ett presiding as toastmaster. 


North Dakota. — At its annual meet- 
ing in Jamestown, N. D., early in 
September, the North Dakota State Bar 
Association adopted a recommendation 
on the reform in appellate practice, and 
a resolution was adopted favoring the 
proposition of dividing the state into 
four or five judicial districts. Resolu- 
tions were also adopted rejecting the 
initiative, referendum and recall meas- 
ures before the legislature. It was not 
the sense of the bar association that the 
principle should be condemned, but it 
was declared that the bill now under 
consideration was not in the proper form, 
and a committee of fifteen was named 
to draft a suitable bill, which will re- 
ceive the endorsement of the association. 
The following officers were elected: 
president, A. G. Divet, Wahpeton; vice- 
president, John Knauf, Jamestown; sec- 
retary, W. H. Stutsman, Bismarck. 
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Obituary 


Collins, Judge Loren W., former Jus- 
tice of the Minnesota Supreme Court, 
and a man of nation-wide repute in the 
G. A. R., died at his home in Minne- 
apolis Sept. 27. He was in his 75th 
year. 


Corbin, William H., a prominent 
member of the New Jersey bar, died 
Sept. 25, He was the law partner of 
Gilbert Collins, former Supreme Court 
Justice in New Jersey, and was presi- 
dent of the New Jersey Title and 
Guarantee Company. 


Dale, Richard, lawyer and financier, 
died in the Chestnut Hill Hospital, 
Philadelphia September 18. He had 
been prominent in railroad and express 
circles, president of the Pennsylvania 
Society of the Cincinnati and director 
of the United States Mint. He was 
eighty-five years old. 


Dunbar, Chief Justice Ralph, of the 
Washington State Supreme Court, died 
in Olympia, Wash., Sept. 19. He had 
been a member of the State Supreme 
Court since Washington was admitted 
to the Union and served three terms as 
Chief Justice. 


Lockman, General John T., of the law 
firm of DeWitt, Lockman & DeWitt, 
died at his home in New York City, 
Sept. 28, aged 78. He was a vestry- 
man of Trinity Church, a director of the 
Lawyers Mortgage Company and the 
Mortgage Bond Company, a member 
of the New York Historical Society, 
the Metropolitan Museum of Art, and 
the American Museum of Natural His- 
tory, and at the time of his death presi- 
dent of the St. Nicholas Society. 


Money, Former United States Senator 
Hernando de Soto, died Sept. 18, at his 
home in Biloxi, Miss., at the age of 


seventy-four. He was elected to the 
House of Representatives in the 44th, 
45th, 46th, 47th, 48th, 53d, and 54th 
Congresses. His service in the Senate 
began in 1897. Both as representative 
and as Senator Mr. Money always had 
leading committee places. 


Pritchard, Col. Robert, one of the 
leading lawyers of Tennessee, died while 
pleading in the Circuit Court at Chat- 
tanooga Sept. 19. He was 63 years of 
age. 


Robinson, Col. David C., a leading 
attorney of Elmira, N. Y., died Sept. 21. 
He had been mayor of Elmira and a 
member of the New York Assembly. 


Twiss, Stephen P., former judge of the 
Supreme Court of Utah, died in Kansas 
City Sept. 21, aged 82. He was oncea 
member of the Massachusetts senate, 
and also of that of Missouri, going West 
in 1865. 


Wetherill, Charles, who died at Phila- 
delphia Sept. 20, had served for a num- 
ber of years as chairman of the Special 
committee of the Pennsylvania Bar 
Association on Comparative Jurispru- 
dence, the other members being William 
Draper Lewis and William W. Smithers. 
He was British editor of the Compara- 
tive Law Bulletin since the first publica- 
tion in 1908. The present Swiss Civil 
Code, which went into effect January 
1, 1912, was translated into English by 
Robert P. Schick, Esq., and annotated 
by Mr. Wetherill, with references to 
every other known system of juris- 
prudence. This annotated edition is 
shortly to be published in this country. 


Wright, Daniel Thew, Sr., one of the 
oldest members of the Ohio bar, who was 
appointed a member of the first Supreme 
Court of Ohio by President Hayes, died 
in Cincinnati, Sept. 10, aged 87. 
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knowledge or inquiry in proper quarters. 


character or ability of the applicant. 


THE GREEN BAG’S SELECT LIST 


OF LAWYERS ENDORSED AS OF GOOD STANDING 


This list provides our professional readers with a directory of lawyers in good stand- 
ing who may be relied upon to handle business at a distance in a satisfactory manner. In 
each case the lawyer or law firm named has our endorsement, based either upon direct 


Applications for listing will be promptly acted upon, the period required for inquiry 
into the applicant’s standing not ordinarily exceeding two weeks. The privilege is reserved 
of declining any application without explanations. Such declination merely implies that 
necessary information has not been secured, and must not be construed as reflecting on the 
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Birmingham 
CLAUDE D. RITTER 
611-12 First National Bank Bldg. 
Offices Equipped for Handling all Classes of 
Legal and Commercial Business 


Alabama 


Illinois Chicago 
MILLER & SMITH 

Practice in all State and Federal Courts 
Suits against United States. Patent Litigation. 


Monadnock Block 





Alaska Juneau 
ROYAL A. GUNNISON 
Corporation, Commercial, Mining and Land Law 


Juneau, Alaska 


Indiana Indianapolis 


HENLEY & BAKER 
Insurance, Corporation and Commercial Law 
851-855 Lemcke Annex 


William J. Henley John L. Baker 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 
602-6 Hibbs Building 


Washington 





England London 


RUBINSTEIN, NASH & CO. 
Solicitors of the Supreme Court 
Commissioners for England and Dominions 
Gray’s Inn, London 
Authors of “Guide to Legal Proceedings in England” 


References in the United States: Sank of New York, 
United States Fidelity and Guaranty Company 
England: Union of London & Sinith’s Bank 


Cables: “Rubinstein, London” 


Kentucky Louisville 


JAMES R. DUFFIN 
Inter-Southern Life Building 





Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 








England London | Michigan Detroit 
MINCHIN GARRETT & CO. 
Bs CLARK, LOCKWOOD, BRYANT 
Solicitors & KLEIN 
‘ Commissioners for England and Colonies 
and 23 La ‘ia 
Gita: rected London." "Wotore Unt ove, me Pal SO 
Florida _ Tampa | Michigan Grand Rapid® 
JOSEPH W. FRAZIER CLAPPERTON, OWEN & HATTEN 


Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 





Attorneys and Counsellors 
Michigan Trust Co. Bldg. 
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